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PUBLIC PETITIONS COMMITTEE

 
AGENDA

 
4th Meeting, 2018 (Session 5)

 
Thursday 22 March 2018

 
The Committee will meet at 9.15 am in the Adam Smith Room (CR5).
 
1. Decision on taking business in private: The Committee will decide whether to

take item 4 in private.
 
2. Consideration of a new petition: The  Committee  will  consider  the  following

new petition—
 

PE1679 by Jenny Lockhart on Cycle helmets in Scotland.
 

3. Consideration of continued petitions: The  Committee  will  consider  the
following continued petitions—

 
PE1458 by Peter Cherbi on Register of Interests for members of Scotlands
judiciary;
PE1548 by Beth Morrison on National Guidance on Restraint and
Seclusion in Schools;
PE1619 by Stuart Knox on Access to Continuous Glucose Monitoring;
PE1640 by Eileen Bryant on Action against irresponsible dog breeding;
PE1642 by Norma Austin Hart on Sale and marketing of energy drinks to
under sixteens;
PE1645 by James Ward on Review of legal aid in Scotland;
PE1655 by Christine Metcalfe on behalf of Avich & Kilchrenan Community
Council on Scotland's National Scenic Areas;
PE1659 by Bill Tait on Local authority complaints body;
PE1660 by Bill Tait on Scottish Legal Complaints Commission review;
PE1661 by Melanie Collins on Reform of regulation of the legal profession
in Scotland;
PE1663 by Leslie Wallace on Driven grouse shooting study;
PE1665 by Mark McCabe on Common law of blasphemy;
PE1666 by Ian Davidson on Scottish Parliament electoral cycle;
PE1667 by W Hunter Watson on Review of mental health and incapacity
legislation; and 

http://www.parliament.scot/GettingInvolved/Petitions/cyclehelmets
http://www.parliament.scot/GettingInvolved/Petitions/registerofjudicialinterests
http://www.parliament.scot/GettingInvolved/Petitions/PE01548
http://www.parliament.scot/GettingInvolved/Petitions/diabetes
http://www.parliament.scot/GettingInvolved/Petitions/PE01640
http://www.parliament.scot/GettingInvolved/Petitions/PE01642
http://www.parliament.scot/GettingInvolved/Petitions/PE01645
http://www.parliament.scot/GettingInvolved/Petitions/PE01655
http://www.parliament.scot/GettingInvolved/Petitions/PE01659
http://www.parliament.scot/GettingInvolved/Petitions/PE01660
http://www.parliament.scot/GettingInvolved/Petitions/PE01661
http://www.parliament.scot/GettingInvolved/Petitions/PE01663
http://www.parliament.scot/GettingInvolved/Petitions/PE01665
http://www.parliament.scot/GettingInvolved/Petitions/PE01666
http://www.parliament.scot/GettingInvolved/Petitions/PE01667
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PE1669 by Bill Welsh on Independent Vaccine Safety Commission.
 

4. Human Rights and the Scottish Parliament: The Committee will consider
correspondence from the Equalities and Human Rights Committee.

 
5. Consideration of draft report (in private): The Committee will consider a draft

report on PE1463 on effective thyroid and adrenal testing, diagnosis and
treatment. 

 
 

Catherine Fergusson
Clerk to the Public Petitions Committee

Room T3.40
The Scottish Parliament

Edinburgh
Tel: 0131 348 5186

Email: petitions@parliament.scot

http://www.parliament.scot/GettingInvolved/Petitions/PE01669
http://www.parliament.scot/gettinginvolved/petitions/PE01463
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Public Petitions Committee 

4th Meeting, 2018 (Session 5)  

Thursday 22 March 2018 

PE1679: Cycle helmets in Scotland 

Note by the Clerk 

Petitioner Jenny Lockhart 

Petition 
summary 

Calling on the Scottish Parliament to urge the Scottish Government to 
introduce legislation or a national information campaign to ensure 
people wear helmets when cycling in Scotland. 

Webpage parliament.scot/GettingInvolved/Petitions/cyclehelmets  

Introduction 

1. This is a new petition that collected 83 signatures and 16 comments. The 
Committee is invited to consider what action it wishes to take. 

Background  

2. The SPICe briefing notes that the effectiveness of cycle helmets and the impact 
of helmet promotion or compulsion have been hotly debated by cyclists, 
academics and safety campaigners for many years and summarises the key 
arguments— 
 

 the pro-helmet group base their argument on scientific evidence that, in 
the event of  a fall, helmets significantly reduce head injury 

 the anti-helmet compulsion group argues that the scientific studies are 
defective, and that making it compulsory to wear a helmet leads to a 
decline in cycling with a subsequent reduction in physical activity. It 
believes that cyclist safety is best served by improving the overall road 
environment rather than legislating for compulsory helmet wearing.  

 
3. No UK or Scottish cycling NGO or campaign group is in favour of compulsory 

helmet wearing, although the brain injury charity, Headway, does support 
mandatory helmet wearing for children. 

4. The SPICe briefing also quotes research which concluded that— 

“In jurisdictions where cycling is safe, a helmet law is likely to have a large 
unintended negative health impact. In jurisdictions where cycling is relatively 
unsafe, helmets will do little to make it safer and a helmet law, under relatively 
extreme assumptions, may make a small positive contribution to net societal 
health.” 

5. The comments on the petition reflect these arguments, with five respondents 
clearly in support of the action called for and four clearly not supportive, 

http://www.parliament.scot/GettingInvolved/Petitions/cyclehelmets
http://www.parliament.scot/ResearchBriefingsAndFactsheets/Petitions%20briefings%20S5/PB18-1679.pdf
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reflecting the position that countries with low cycle helmet use have the lowest 
cyclist casualty rates. One individual agreed in principle, but did not want to fear 
a fine if they didn’t wear a helmet. Others considered that the use of high 
visibility clothing and an improved cycling infrastructure would improve cyclist 
safety and encourage more people to cycle.  

6. The petitioner was invited to give evidence to the Committee but has indicated 
that as there is not general support for the action called for she wishes to 
withdraw the petition. 

Conclusion 

7. The Committee is invited to consider what action it wishes to take. Options 
include — 

 To close the petition under Standing Orders rule 15.7, on the basis that the 
petitioner has indicated that she wishes to withdraw the petition 

 To take any other action the Committee considers appropriate. 

 

Clerk to the Committee 

 



PE01679: Cycle helmets in Scotland 
Petitioner Jenny Lockhart 
Date 
Lodged 

05 January 2018 

Petition 
summary 

Calling on the Scottish Parliament to urge the Scottish Government to 
introduce legislation or a national information campaign to ensure 
people wear helmets when cycling in Scotland. 

Previous 
action 

I have been in contact with Miles Briggs MSP and Jamie Greene MSP 
to try to resolve this issue. They have both agreed there is no 
legislation for this currently and would like to support me with this 
petition. 

Background 
information 

As a citizen and regular cyclist in Scotland, in particular where I live in 
the City of Edinburgh, I am shocked at the amount of people (of all 
ages) that I see cycling without a helmet. I feel strongly that this is a 
basic requirement of protection when on a bike. As an anaesthetist, I 
have seen people with devastating head injuries as a result of cycling 
accidents. The Guardian released an article (2016) stating "A major 
study of bike helmet use around the world from more than 64,000 
cyclists has found helmets reduce the risks of a serious head injury by 
nearly 70%".  

Moving forward where, in the City of Edinburgh there will be further 
developments of the tram lines and services which we know pose 
risks to cyclists, I feel that the introduction of legislation or a national 
information campaign will help reduce the amount of fatal head 
injuries to cyclists. 

 



 

Briefing for the Public Petitions Committee 

Petition Number: PE1679 

Main Petitioner: Jenny Lockhart 

Subject: Cycle helmets in Scotland 

Calls on the Parliament to urge the Scottish Government to introduce 
legislation or a national information campaign to ensure people wear helmets 
when cycling in Scotland. 

 

Background 

 
Bicycle helmets: Bicycle helmets aim to reduce the risk of injury due to 
impacts to the head by performing three distinct functions: 
 

 reducing the deceleration of the skull and hence brain by managing the 
impact. This is achieved by crushing the helmet liner material, normally 
expanded polystyrene 

 spreading the area over which the forces of the impact reach the skull, 
preventing forces being concentrated on a very small area 

 preventing direct contact between the skull and the impacting object 
 
The design of bicycle helmets is driven by the practical needs of cyclists, 
including the need to see upwards and sideways, hear traffic and be able to 
tilt their head back. In addition, the need for the head to be reasonably cool 
means helmets must be lightweight and incorporate ventilation slots.  These 
requirements restrict the level of protection a bicycle helmet can provide, 
meaning they are most effective at reducing some types of head injury from 
low-speed falls, without any other vehicle involved. 
 
Debate: The effectiveness of cycle helmets and the impact of helmet 
promotion or compulsion have been hotly debated by cyclists, academics and 
safety campaigners for years.  Research conducted for the UK Department for 
Transport summarises the key arguments on both sides as follows: 
 

 The pro-helmet group base their argument overwhelmingly on one 
major point: that there is scientific evidence that, in the event of a fall, 
helmets substantially reduce head injury. 

 The anti-helmet compulsion group base their argument on a wider 
range of issues including: compulsory helmet wearing leads to a 

http://external.parliament.scot/GettingInvolved/Petitions/cyclehelmets
http://webarchive.nationalarchives.gov.uk/20100210043035/http:/www.dft.gov.uk/pgr/roadsafety/research/rsrr/theme1/bicyclehelmetsreviewofeffect4726?page=11#a1056
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decline in cycling with the resultant reduction in physical activity 
outweighing any health gains from helmet use, risk compensation by 
helmet wearing cyclists negates any health gains from helmet wearing, 
scientific studies into the effectiveness of helmets are defective, cyclist 
safety is best served by improving the overall road environment rather 
than legislating for compulsory helmet wearing. 

 
No UK or Scottish cycling NGO or campaign group is in favour of compulsory 
helmet wearing.  Cycling UK provide a comprehensive explanation for this 
position in its briefing Cycle Helmets: An overview of the evidence.  However, 
some health organisations, such as Headway – The Brain Injury Charity, do 
support mandatory helmet wearing for children. 
 
Cyclist safety in context: The health benefits of utility cycling are clear, 
research conducted by Celis-Morales et al1 found that “Commuting by cycling 
was associated with a lower risk of all cause mortality and adverse Cardio-
Vascular Disease and cancer outcomes”.  The British Medical Association 
states in its Healthy Transport = Healthy Lives report that “In spite of the 
harms cyclists face in terms of safety and exposure to air pollution, a number 
of studies have found that the health benefits of cycling, such as improved 
quality of life, weight control, and protecting against major chronic diseases, 
greatly outweigh these risks, by up to a factor of 20 to 1.” 
 
Figures from the UK Department for Transport show that, while cyclists are 
more likely to be killed or injured per billion km travelled than car and van 
drivers/passengers, annual average deaths are less than that for pedestrians 
and motorcyclists.  Cyclists are more likely to suffer serious injuries than 
pedestrians, but considerably fewer than motorcyclists.  
 
UK passenger casualty rates by mode per billion km travelled: Annual 
Average 2006 to 2015     
 

 Cyclist Pedestrian Motorcycle Car Van 

Killed 24 26 83 1.6 0.4 

Killed or Seriously Injured 616 324 1119 16 5 

 
Effectiveness of mandatory helmet wearing: Research into whether 
mandatory cycle helmet laws deliver a net societal health benefit2 concluded 
that: 
 

“Using estimates suggested in the literature on the effectiveness of 
helmets, the health benefits of cycling, head injury rates, and 
reductions in cycling leads to the following conclusions. In jurisdictions 
where cycling is safe, a helmet law is likely to have a large unintended 
negative health impact. In jurisdictions where cycling is relatively 

                                            
1
 Association between active commuting and incident cardiovascular disease, cancer, and 

mortality: prospective cohort study, BMJ 2017; 357 doi: https://doi.org/10.1136/bmj.j1456 
(Published 19 April 2017) 
2
 De Jong, Piet, The Health Impact of Mandatory Bicycle Helmet Laws (February 24, 2010). 

Risk Analysis, 2012.  

https://www.cyclinguk.org/sites/default/files/document/2017/11/helmets-evidence_brf.pdf
https://www.headway.org.uk/get-involved/campaigns/cycle-helmets/
http://bma.org.uk/-/media/files/pdfs/working%20for%20change/improving%20health/healthytransporthealthylives.pdf
https://www.gov.uk/government/statistical-data-sets/ras53-modal-comparisons
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unsafe, helmets will do little to make it safer and a helmet law, under 
relatively extreme assumptions, may make a small positive contribution 
to net societal health.” 

 

Scottish Government Action 

 
The Scottish Government has not taken any action on this issue. 
 

Scottish Parliament Action 

 
The Scottish Parliament has not taken any action on this issue. 
 
 
Alan Rehfisch 
Senior Researcher 
19 December 2017 
 
 
SPICe research specialists are not able to discuss the content of petition briefings 
with petitioners or other members of the public. However if you have any comments 
on any petition briefing you can email us at spice@parliament.scot  

Every effort is made to ensure that the information contained in petition briefings is 
correct at the time of publication. Readers should be aware however that these 
briefings are not necessarily updated or otherwise amended to reflect subsequent 
changes. 

 

Published by the Scottish Parliament Information Centre (SPICe), an office of the 
Scottish Parliamentary Corporate Body, The Scottish Parliament, Edinburgh, EH99 

1SP 

mailto:spice@parliament.scot


PPC/S5/18/4/2 

1 
 

Public Petitions Committee 
 

4th Meeting, 2018 (Session 5)  
 

Thursday 22 March 2018 
 

PE1548: National Guidance on Restraint and Seclusion in schools  
 

Note by the Clerk 
 
Petitioner Beth Morrison     

Petition 
summary 

Calling on the Scottish Parliament to urge the Scottish Government to  

1.  Introduce National Guidance on the use of restraint and seclusion 
in all schools; this guidance should support the principles of: 

 Last resort - where it is deemed necessary, restraint should be 
the minimum required to deal with the agreed risk, for the 
minimum amount of time  

 Appropriate supervision of the child at all times, including during 
“time out” or seclusion.  

 Reducing the use of solitary exclusion and limiting the time it is 
used for (e.g. maximum time limits)  

 No use of restraints that are cruel, humiliating, painful and 
unnecessary or not in line with trained techniques.  

 Accountability of teaching and support staff for their actions; 
this should include recording every incident leading to the use 
of seclusion or restraint and monitoring of this by the local 
authority.  

 Regular training for staff in how to avoid the use of restraint  
 Where restraint is unavoidable training in appropriate restraint 

techniques by British Institute of Learning Disability accredited 
providers and no use of restraint by untrained staff.  

2. Appoint a specific agency (either Education Scotland or possibly the 
Care Inspectorate) to monitor the support and care given in non-
educational areas including the evaluation of the use of restraint and 
seclusion of children with special needs in local authority, voluntary 
sector or private special schools. 
 

Webpage parliament.scot/GettingInvolved/Petitions/PE01548 

 
Introduction 
 
1. This petition was last considered by the Committee at its meeting on 21 

September 2017. At that meeting the Committee agreed to write to the Deputy 
First Minister, seeking his views on the suggestion made by the petitioner that 
the ‘Holding Safely’ document might be a more appropriate place for the draft 

http://www.parliament.scot/GettingInvolved/Petitions/PE01548
http://www.parliament.scot/parliamentarybusiness/report.aspx?r=11107&mode=pdf
http://www.parliament.scot/parliamentarybusiness/report.aspx?r=11107&mode=pdf
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guidance on de-escalation and physical intervention, and whether he would 
agree to that being considered as part of the forthcoming review of that 
document. 
 

2. The Deputy First Minister’s response and a subsequent submission from the 
petitioner are included in the annexe to this note. The Committee is invited to 
consider what action it wishes to take on the petition. 
 

Committee consideration 
 
3. In his submission, the Deputy First Minister sets out contextual background to 

‘Holding Safely’, noting that when it was initially produced in 2004 it was 
“specifically targeted at the residential child care sector, and not at schools”.  
 

4. The Deputy First Minister refers to the most recent additional guidance issued in 
2013, which was designed to complement and to “ensure that the key principles 
and practice of Holding Safely were adopted in all residential child care 
establishments … [including] secure care and establishments which [provide] 
services for children affected by a disability”. 
 

5. The Deputy First Minister indicates that the feedback he has received from 
stakeholders is that the Holding Safely guidance is “still universally used by the 
sector and this is evidenced by it being frequently downloaded from the CELCIS 
website”.  
 

6. The Deputy First Minister notes that Holding Safely is one part of a wider 
“trauma-informed approach” alongside other approaches such as The Sanctuary 
Model and Dyadic Developmental Psychotherapy which he states “help to create 
a culture where safe holds are far less frequent”. 
 

7. At the end of his submission the Deputy First Minister provides a link to the 
refreshed national guidance “IEI2”1, which was published in June 2017 and 
includes information and advice for Education Authorities on De-escalation and 
Physical Intervention. 
 

8. In her submission, the petitioner states that she has been sharing and seeking 
feedback on IEI2 with parents and carers across Scotland. She provides a ten-
point list of key observations on the updated guidance, including— 
 

 It is “a start but nowhere near robust enough” 
 It is not recognised in many schools 
 Restraint and seclusion is still frequently used as a first response, with 

health and safety being cited as the reason with “no plan to … meet the 
needs of the child in other ways” 

 Still too many children with additional support needs being constrained in 
“isolation” 

                                              
1 Included, Engaged and Involved Part 2: A Positive Approach to Preventing and Managing School 
Exclusions. 
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 Staff appear not to understand “or have the appetite for” positive 
behaviour support 

 An impression that relevant services believe that GIRFEC and 
SHANARRI principles “only apply in the family home”, which “allows 
school staff … to be held to a different standard of accountability”. The 
petitioner argues that “the way to protect staff is not to give them special 
protection, but to provide them with adequate training, knowledge, 
empathy and understanding”. 

 A suggestion that records should be shared with parents, with an 
independent body to review complaints, based on the view that local 
authorities are reluctant to recognise complaints against their employees..  

 
9. The petitioner also refers to the recent UK Government Department of Health 

and Department for Education consultation on its draft guidance “Reducing the 
Need for Restraint and Restrictive Intervention”.  
 

10. The consultation ran from 29 November 2017 to 24 January 2018. The 
Department of Health and Department for Education commissioned the Council 
for Disabled Children to draft the guidance, which applies to health and care 
settings and special educational settings. The petitioner states— 
 

“This guidance is … much more like the guidance we had hoped that the 
Scottish Government would have published to protect Scotland’s most 
vulnerable children as it is very clear and specific and was written by bespoke 
experts in the field of restraint and seclusion.” 

 
11. The petitioner refers to the UK’s Restraint Reduction Network, which she has 

recently been invited to join. She explains the network’s core purpose (to reduce 
reliance on restrictive practices across education, health and social care 
services) and its composition will include “representatives from all relevant 
government departments, regulators, professional bodies, charities and experts 
in the field”, working towards the development of an International Community of 
Practice and a new Code of Practice. 
 

12. The petitioner considers that professionals elsewhere in the UK have “got the 
message” that the unrestricted use of restraint as a first resort is 
counterproductive, but that this “particular penny has not yet dropped” for “far too 
many professionals in Scotland”. 
  

13. The petitioner considers that, given the momentum elsewhere in the UK, it is 
“extremely disappointing” that the Scottish Government does not appear to see 
merit in updating Holding Safely. She argues— 
 

“Without updating Holding Safely, there is a danger that the Scottish 
Government inadvertently send a message that Children with Disabilities do 
not need or merit the same level of protection as typically developed children.” 

 

https://www.gov.uk/government/consultations/restraint-and-restrictive-intervention-draft-guidance
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/663453/Reducing_the_Need_for_Restraint_and_Restrictive_Intervention.pdf
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Action 

14. The Committee is invited to consider what action it wishes to take on the petition.  
Options include— 

 
 To write to the Deputy First Minister seeking his views on the most recent 

submission from the petitioner, particularly the feedback on IEI2 and the 
comments re the UK Government consultation 
 

 To seek an indicative timescale from the UK Government Department of 
Health and Department for Education for publication of its analysis of 
responses to its consultation 
 

 To take any other action the Committee considers appropriate. 
 

Clerk to the Committee 
 

 
Annexe 
 
The following submissions are circulated in connection with consideration of the 
petition at this meeting— 
 

 PE1548/LL: Deputy First Minister submission of 15 November 2017 (105KB 
pdf) 

 PE1548/MM: Petitioner submission of 17 January 2018 (84KB pdf) 

All written submissions received on the petition can be viewed on the petition 
webpage. 

 
 
 
 
 

http://www.parliament.scot/S5_PublicPetitionsCommittee/Submissions%202017/PE1548LL_Deputy_First_Minister_and_Cabinet_Secretary_for_Education_and_Skills.pdf
http://www.parliament.scot/S5_PublicPetitionsCommittee/Submissions%202017/PE1548LL_Deputy_First_Minister_and_Cabinet_Secretary_for_Education_and_Skills.pdf
http://www.parliament.scot/S5_PublicPetitionsCommittee/Submissions%202018/PE1548_MM.pdf
http://www.parliament.scot/GettingInvolved/Petitions/PE01548


PE1548: NATIONAL GUIDANCE ON RESTRAINT AND SECLUSION IN 
SCHOOLS 

Petitioner Mrs Beth Morrison 
 

Date 
Lodged 
 

17 February 2015 

Petition 
Summary 

Calling on the Scottish Parliament to urge the Scottish Government 
to  

1.  Introduce National Guidance on the use of restraint and seclusion 
in all schools; this guidance should support the principles of: 

 Last resort - where it is deemed necessary, restraint should be 
the minimum required to deal with the agreed risk, for the 
minimum amount of time  

 Appropriate supervision of the child at all times, including 
during “time out” or seclusion.  

 Reducing the use of solitary exclusion and limiting the time it is 
used for (e.g. maximum time limits)  

 No use of restraints that are cruel, humiliating, painful and 
unnecessary or not in line with trained techniques.  

 Accountability of teaching and support staff for their actions; 
this should include recording every incident leading to the use 
of seclusion or restraint and monitoring of this by the local 
authority.  

 Regular training for staff in how to avoid the use of restraint  
 Where restraint is unavoidable training in appropriate restraint 

techniques by British Institute of Learning Disability accredited 
providers and no use of restraint by untrained staff.  

2. Appoint a specific agency (either Education Scotland or possibly 
the Care Inspectorate) to monitor the support and care given in non-
educational areas including the evaluation of the use of restraint and 
seclusion of children with special needs in local authority, voluntary 
sector or private special schools. 
 

Previous 
Action 

 We have met with special advisers on children’s policy to the 
Scottish Government and explained our concerns to them.  

 We have spoken with Education Scotland, who are responsible for 
the inspection of Scottish Schools.  

 We met and wrote to the Minister for Children and Young People 
on some of these problems in 2013.   The Minister responded that 
“that the wellbeing and safety of children and young people in 
Scotland is a key priority for the Scottish Government.” The 
Minister also added “I hope that you are assured that your 
concerns have been taken very seriously.” 

 



Background 
Information 

No national guidance on the use of seclusion and restraint for 
children in local authority day schools exists in Scotland.  Such 
policies exist for some other groups of young people.  For example, a 
policy exists for looked after children in the care of local authorities; 
however there currently is no government policy that provides 
protection for children with special needs who attend local authority 
education or care facilities on a daily basis. 

This is a particularly acute problem for children with complex 
additional support needs who may attend either special or 
mainstream schools.  A number of them have communicative 
behaviours that are unfamiliar to staff and without clear guidance 
then an inappropriate response may occur. 

Over the last 4 years, some parents in Scotland have become 
increasing concerned at what appears to be the inappropriate use of 
physical and other forms of restraint techniques at special schools 
attended by their children. Incidents have been reported in a number 
of areas. 

Such incidents include prone restraint, inappropriate wheelchair 
restraint, and children being kept in seclusion with no monitoring of 
the length of time they spend alone / no risk assessment done of the 
effect this might have on them. On some occasions this is alleged to 
have resulted in injury and considerable distress for the children and 
young people involved in the incidents. 

Some of these incidents have been the subject of the investigation by 
the police.   There have been both internal reports by Dundee City 
Council and a further commissioned independent report by Alistair F 
Marquis, MBE, BA, MEd, DipCollEd, FCollP (i) 

These confirmed that a number of “the injuries sustained had been 
caused as a result of the restraint techniques used.” 

Parents report that serious problems can occur in local authority 
schools that operate without such national guidance. 

Lack of a clear and appropriate guidance prevents a consistent 
approach to recording and dealing with such incidents appropriately. 
It would appear that currently local authorities are under no obligation 
to have such a policy and currently there is no national guidance on 
how local councils should design such policies. 

The emphasis in responding to behaviours that challenge must 
always be on prevention where appropriate based on a functional 
assessment that informs an active support plan delivered by 
adequately trained staff reflecting an underlying whole school 
approach. Physical restraint should always be the last resort to 
clearly define and identify best practice in the use of restraint, time 



out and seclusion with specific reference to schools. If this is not the 
case then it may be that local authorities who do not have adequate 
policies in place are breaching the government’s statutory duties 
under human rights legislation to promote and protect children and 
children with disabilities human rights. 

The United Nations United Nations’ Convention on the Rights of 
Persons with Disabilities (2006) requires that states  (Article 
16)  ensure “guaranteed freedom from torture and from cruel, 
inhumane or degrading treatment or punishment” (Article 15). If 
adequate policies and guidance are not in place in many Scottish 
Schools regarding whether staff can touch children, when such touch 
may constitute restraint and when such restraint may be required in 
order to exercise their duty of care or conversely constitute abuse 
then this would appear to represent a failure to guarantee such 
rights. 

This example highlights the urgent need for national guidance on the 
appropriate use of seclusion and restraint in schools as well as 
robust recording procedures and regular staff training. 

ENABLE Scotland’s position statement on the appropriate use of 
restraint and seclusion in schools could be a starting point for the 
development of new national guidance, along with the existing 
guidance (ii) for the appropriate use of restraint with looked after 
children in the care of local authorities and Mental Welfare 
Commission guidance (iii) on the appropriate use of restraint with 
adults with mental illness, learning disability and related conditions. 

The British Institute of Learning Disability also has guidance available 
“BILD Code of Practice for minimising the use of restrictive physical 
interventions: planning, developing and delivering training.”  However 
like all the other guidance and statements above, it is not mandatory. 

We are calling on the Scottish Government to address this policy gap 
as a matter of urgency to ensure the safety and wellbeing of all 
school children. 

However to be effective guidance must be monitored and there is 
currently a gap in protection for some of the most vulnerable children 
and young people in Scotland.  Whilst Education Scotland has a role 
in inspecting special schools, they do not have a specific role in 
looking at matters of care and dignity (beyond in an educational 
sense).  So, for example, if there was a concern about children's 
toileting needs not being met, then this wouldn't fall under their remit. 

There may be an assumption that the Care Inspectorate would pick 
this up, in fact, unless the school is a registered care provider, they 
would currently have not remit to become involved.     Most local 
authority special schools are not registered with the Care 



Inspectorate. 

This is a serious gap.  Meaning even where guidance exists there is 
no clear way of ensuring its implementation.  Subsequently there is 
no independent body with which to raise concerns about poor 
practice, neglect or abuse.  This can be even more serious where 
such concerns are on about institution- wide practice where it is 
impossible to bypass line management in making complaints or 
concerns known. 

(i)  The Marquis Report, 
http://www.everybodysjob.co.uk/documents/52bReportforFamilies.pdf 

(ii) Holding Safely (The Scottish Institute for Residential Child Care, 
2005). 

(iii)  Rights, Risks and Limits to Freedom (Mental Welfare 
Commission, 2013). 

 
 

 

http://www.everybodysjob.co.uk/documents/52bReportforFamilies.pdf


PE1548/LL 
Deputy First Minister and Cabinet Secretary for Education and Skills submission of 
15 November 2017 
 
Thank you for your letter of 29 September 2017 regarding the above petition.  You 
asked for my views on the suggestion that the ‘Holding Safely’ document might be a 
more appropriate place for the draft guidance on de-escalation and physical 
intervention, and whether this would be considered as part of a review of ‘Holding 
Safely’. 
 
In 2004 SIRCC (Scottish institute for residential child care) were asked by the 
Scottish Executive to produce guidance on restraining children and young people in 
residential child care establishments. They subsequently produced ‘Holding Safely’ 
guidance. The Holding Safely guidance was originally specifically targeted at the 
residential child care sector, and not at schools.  
 
In 2008 (Who cares? Scotland) received funding from the Scottish Government for 
the project This isn’t the road I want to go down designed to achieve better outcomes 
for young people in secure accommodation. The main aim of the project initially was 
to engage and build relationships however additional findings contained a lot of 
information about the way young people were being held.  
 
In 2013 there was additional guidance designed to complement Holding Safely, the 
purpose of this additional guidance was to ensure that the key principles and 
practice of Holding Safely were adopted in all residential child care establishments 
across Scotland. This included secure care and establishments which services for 
children affected by a disability. 
 
On seeking views from stakeholders, I understand that the ‘Holding Safely’ guidance 
is still universally used by the sector and this is evidenced by it being frequently 
downloaded from the CELCIS website. Holding Safely is but one part of a wider 
trauma-informed approach to the provision of care within the residential child care 
setting. Alongside this, practitioners use The Sanctuary Model and Dyadic 
Developmental Psychotherapy. These approaches help to create a culture where 
safe holds are far less frequent, however a child might nevertheless need physical 
support to regain their control, which Holding Safely speaks to.   
 
I am pleased to be able to tell you that the Scottish Government published its 
refreshed national guidance, Included Engaged and Involved Part 2: A Positive 
Approach to Preventing and Managing School Exclusions on 19 June 2017.  This 
refreshed guidance includes information and advice for Education Authorities on De-
escalation and Physical Intervention.  A copy of the Guidance can be found at 
http://www.gov.scot/Publications/2017/06/8877. 
 
 
 
 
 
 
  

http://www.gov.scot/Publications/2017/06/8877


PE01548/MM 
Petitioner submission of 17 January 2018 
 
Since our last hearing at the petitions committee, our campaign on the use of 
restraint and seclusion on children who have additional needs and disabilities is 
gaining momentum throughout the rest of the UK. 
 
In November 2017, The Dept. of Health & Social Care and The Dept. of Education at 
the UK Government published the draft of brand new guidance “Reducing the Need 
for Restraint and Restrictive Intervention – Children and Young People with Learning 
Disabilities, Autistic Spectrum Disorder and Mental Health Difficulties” 
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/66345
3/Reducing_the_Need_for_Restraint_and_Restrictive_Intervention.pdf 

This guidance is now out for consultation and is much more like the guidance we had 
hoped that The Scottish Government would have published to protect Scotland’s 
most vulnerable children as it is very clear and specific and was written by bespoke 
experts in the field of restraint and seclusion. I have been liaising with various 
organisations on this and partly as a result, have recently been invited to join The 
UK’s Restraint Reduction Network. The core purpose of the RRN is to reduce 
reliance on restrictive practices across education, health and social care services 
across the UK and will be made up of representatives from all relevant government 
departments, regulators, professional bodies, charities and experts in the field. It will 
provide expert guidance to steer all elements of RRN work including the 
development of an International Community of Practice and a new Code of Practice. 
It seems that professionals across all services elsewhere in the UK have got the 
message that the unrestricted use of restraint as a first resort does not provide 
solutions to challenging behaviour, and that indeed it is counterproductive. There are 
regrettably far too many professionals in Scotland, particularly in Education, for 
whom that particular penny has not yet dropped and until a proper understanding of 
this is part of the landscape in Scottish Schools and Teacher Training Programmes, 
children will continue to be hurt unnecessarily, good teachers will be unnecessarily 
distressed and deliberate abusers will be able to hide their crimes as it can be 
difficult to differentiate sufficiently from what is  currently “acceptable” practice (at 
least as far as a number of Local Authority employers are concerned).  

Included, Engaged and Involved Part 2: A Positive Approach to Preventing and 
Managing School Exclusions was published in June 2017. We have been sharing 
this with the 400 plus parents and family carers across Local Authority Areas in 
Scotland who have joined our campaign. They have been telling us about their 
experiences since IEI2 was published. Here are the most common observations. 

 

1. The current guidance (June 2017) is a start but nowhere near robust enough. 

https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/663453/Reducing_the_Need_for_Restraint_and_Restrictive_Intervention.pdf
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/663453/Reducing_the_Need_for_Restraint_and_Restrictive_Intervention.pdf


2. IEI2 is not recognised in many schools- Parents produce it in meetings and 
staff have no idea of its existence or its contents. The rights of children therefore 
continue to not be upheld. 

3. Restraint and Seclusion is still frequently used as a first response and it IS still 
being used as a punishment for many children- particularly in mainstream when 
there’s not enough support for children with additional needs and a lack of 
understanding amongst staff of the futility of its use as a punishment, and the 
illegality of such use.  

4. Still too many children with ASN are being contained in “isolation” all day 
every day with no plan to change this despite challenges from parents (contrary to 
what it says in IEI2)  

5. Many disabled children prevented from accessing playgrounds/outdoor 
spaces as punishment when they have no understanding of consequences. Such 
punishment can therefore serve no purpose as the child cannot process the 
message that staff are trying to impart. Behaviour cannot and will not be modified by 
such action.  

6. School staff quick to cite "health and safety" reasons for the use of restraint, 
seclusion and exclusion with no plan to address this or meet the needs of the child in 
other ways (again, contrary to IEI2) 

7. Too many staff neither understand or have the appetite for PBS (Positive 
Behaviour Support) and continue to use aversive strategies for behaviour 
modification- which we know does not work. Staff reluctance to embrace PBS stems 
from a lack of understanding of what it is and ignorance of the evidence base of 
successful practice upon which it is founded. 

8. Council employees in all relevant services seem to believe that GIRFEC and 
SHANARRI only apply in the family home, as does the term "wellbeing". There is 
nothing Safe, Healthy. Achieving, Nurturing, Respected, Responsible or Included 
about a disabled child being physically restrained and injured by untrained staff in 
schools. Child protection have no interest in stopping this practise- why not? They 
regard it as legitimate. If this treatment is unacceptable within a family home, why do 
we condone this from school staff?  I have continually praised the good practice that 
I see, when I see it. At the same time, I cannot accept the current situation that in 
practice, de facto allows school staff in this country to be held to a different standard 
of accountability under the law than every other citizen. The way to protect staff is 
not to give them special protection, but to provide them with adequate training, 
knowledge, empathy and understanding. To do that would be a win-win for 
everyone.  

9. Since 29th November 2017 The Dept. of Health/Social Care and Education at 
the UK Government has been consulting on draft guidance on reducing the need for 
restraint and restrictive intervention for children and young people with learning 
disabilities, autistic spectrum disorder and mental health needs. The UK is seeking 
views on how well this draft guidance helps a range of settings and services to 
support children recognised as being at higher risk of restraint. The guidance applies 



to health and care settings and special educational settings. Why can the rest of the 
UK consult publically in this manner but Scotland cannot? 

10.  Records need to be kept and shared with the parent. There should be an 
independent body to review complaints. Local authorities are reluctant to recognise 
complaints against their employees.  This leaves more parents with no choice other 
than to pursue legal action they can ill afford simply to stop the inadequate service 
and poor treatment their children experience. It has become routine in some local 
authorities that children’s disabilities are not even being recorded in minutes of 
“Team Around the Child” meetings, and that the focus of minutes is on the child’s 
behaviour even when many other things which contribute to the child’s distress and 
behaviour are discussed. This happens so often that it cannot be anything other than 
an attempt to avoid accepting that the problem stems from the child’s disabilities and 
that the staff have no clear strategy on how to respond appropriately.   

 
In addition to my new position with the RRN, I have also been invited to attend a 
meeting with Welsh Government ministers and the children’s commissioner for 
Wales and key civil servants in Cardiff in March where I will extend my campaign 
further. 
 
Given the momentum that is gathering in the rest of the UK, it is extremely 
disappointing that The Scottish Government claim to see no merit in updating 
“Holding Safely” especially given The Children and Young People (Scotland) Act 
2014 states that its core purpose includes improving the wellbeing of children and 
young people in Scotland. We also have GIRFEC and The SHANARRI Wellbeing 
Wheel, and we cannot understand why the wellbeing and rights of children with 
disabilities are not being upheld in schools and other children’s services where they 
continue to use restraint and seclusion as a first response to behavioural distress 
displayed by children who have little or no means of communication. Without 
updating Holding Safely, there is a danger that the Scottish Government 
inadvertently send a message that Children with Disabilities do not need or merit the 
same level of protection as typically developed children.  
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summary 

Calling on the Scottish Parliament to urge the Scottish Government to 
make continuous glucose monitoring sensors, such as Freestyle Libre, 
available under prescription to all patients with type 1 diabetes. 
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Introduction 

1. This is a continued petition that the Committee last considered at its meeting on 
21 September 2017. At that meeting the Committee agreed to invite the 
petitioner to make a written submission in light of the Scottish Government's 
most recent submission and to invite the Scottish Government to provide 
evidence at a future meeting.  

2. The Committee may wish to note that it has not received a response from the 
petitioner.  

Committee Consideration  

3. At its meeting on the 21 September 2017, the Committee considered the range 
of issues raised during the fact finding visit to Dumfries and Galloway. Members 
will recall that this included a breakfast meeting with children with type 1 
diabetes and their parents and a meeting with the clinicians to understand the 
clinical perspective on the use of continuous glucose monitors (CGM) 
technology. 

4. Members discussed the issues that they would wish to raise with the Scottish 
Government in a formal evidence session. This included understanding how 
patients can access CGM monitors, the funding committed by the Scottish 
Government  to health boards for CGMs (including the monitoring of this 
funding) and the costs associated with CGMs compared to traditional injecting 
and blood sampling. 

5. Members may wish to note that on 23 February 2018, Miles Briggs MSP asked 
two parliamentary questions in relation to continuous glucose monitoring as 
follows: 

http://www.parliament.scot/GettingInvolved/Petitions/diabetes
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 what assessment has been made about the initial funding provided in 
2017-18 for insulin pumps and continuous glucose monitoring 
 

 how much will be made available to fund insulin pumps and real-time 
continuous glucose monitoring in each of the remaining years of the 
current parliamentary session. 

 
6. Responses to these questions were provided by the Cabinet Secretary for 

Health and Sport on 7 March 2018. In response to the first question on the 
assessment of initial funding of insulin pumps and continuous glucose 
monitoring, the answer was as follows— 

“The decision to invest further in CGM and insulin pumps was made on the 

basis of robust analysis of clinical evidence by NICE and SIGN. Effectiveness 
of these technologies is considered over the lifetime. 

The Scottish Diabetes Survey enables us to track improvement over time 
against a range of important indicators including glycaemic control and the 
complications of diabetes. The Survey shows a developing trend of 
improvement in glycaemic control in the Scottish type 1 diabetes population 
over the wider period of investment in insulin pumps. 

I would remind the Member that the decision to offer a CGM or insulin pump is 
a clinical one, and the results for the individual will be monitored by their 

clinical team. Where the expected outcomes are not being realised, clinicians 
will consider clinically appropriate changes to the care regime”. 

7. In response to the question of funding that will be made available for insulin 
pumps and real-time continuous glucose monitoring throughout the current 
parliamentary session, the Scottish Government answered as follows— 

“The Scottish Government has committed to £10m additional funding to 

increase, over the term of this Parliament, the provision of insulin pump 
therapy for adults and Continuous Glucose Monitoring (CGM). 

The first £2 million was allocated to NHS Boards in financial year 2017-18. A 
further £2 million will be made available to NHS Boards in financial year 2018-

19. Funding for subsequent years will be agreed as part of the Spending 
Review and Budget Bill processes for those years, which will be subject to 
approval by the Scottish Parliament”. 

8. In addition to these parliamentary questions, on 7 March 2018, Claire Haughey 
MSP, asked the Scottish Government: 

 whether it will provide an update on the roll-out of continuous glucose 
monitors across NHS Greater Glasgow and Clyde and NHS 
Lanarkshire. 
 

9. The Scottish Government responded that— 
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“As the Member will be aware the Scottish Government has committed to £10m 
additional funding to increase, over the term of this Parliament, the provision of 
Continuous Glucose Monitors (CGMs) and Insulin Pump therapy for adults. 
 
The first £2m additional funding was allocated to NHS Boards in financial year 
2017-18. 
NHS Greater Glasgow and Clyde and NHS Lanarkshire have exceeded the 
CGM delivery expectations set out in the Scottish Government's letter issued to 
all NHS Boards Directors on 12 June 2017. 
 
Officials are currently consulting with NHS Boards with regard to the allocation 
of the £2m additional funding for 2018-19.” 

10. Members may wish to consider whether they would wish to have the chance to 
consider the views of the petitioner prior to any evidence session with the 
Scottish Government.   

Conclusion 

11. The Committee is invited to consider what action it wishes to take. Options 
include — 

 To invite the petitioner to make a written submission in response to the 
written submissions received;  

 To invite the Scottish Government to provide evidence to the Committee 
once a response has been received from the petitioner; 

 To take any other action the Committee considers appropriate. 

 

Clerk to the Committee 

 

Annexe 

The following submissions have been received on the petition to date— 

 PE1619/A: JDRF Letter of 6 January 2017 (159KB pdf)  

 PE1619/B: Scottish Government Letter of 20 January 2017 (77KB pdf)  
 PE1619/C: Scottish Government submission of 31 March 2017 (62KB pdf)  

 PE1619/D: Scottish Government submission of 4 July 2017 (83KB pdf)  

All written submissions received on the petition can be viewed on the petition 
webpage. 

 

http://www.sehd.scot.nhs.uk/dl/DL(2017)13.pdf
http://www.parliament.scot/S5_PublicPetitionsCommittee/Submissions%202016/PE1619_A_JDRF.pdf
http://www.parliament.scot/S5_PublicPetitionsCommittee/Submissions%202017/PE1619_B_ScottishGovernment.pdf
http://www.parliament.scot/S5_PublicPetitionsCommittee/Submissions%202017/PE1619C_Scottish_Government.pdf
http://www.parliament.scot/S5_PublicPetitionsCommittee/Submissions%202017/PE1619D_Scottish_Government.pdf
http://www.parliament.scot/GettingInvolved/Petitions/diabetes


PE01619: DIABETES CONTINUOUS GLUCOSE MONITORING SENSORS 

Petitioner Stuart Knox 

Date 
Lodged 

13 October 2016 

Petition 
summary 

Calling on the Scottish Parliament to urge the Scottish Government to 
make continuous glucose monitoring sensors, such as Freestyle 
Libre, available under prescription to all patients with type 1 diabetes. 

 
Previous 
action 

Contacted my MSP for advice on how to proceed with this issue and 
was advised to continue with this action of petitioning. 

 
Background 
information 

My partner has been type 1 diabetic for 40+ years and recently was 
introduced to the Freestyle Libre continuous glucose monitoring 
system. A sensor is placed on the upper arm and by scanning this 
senor using the reader provided gives an instant blood sugar reading. 
In addition the user can input information, such as how many 
carbohydrates were consumed at meals, how much insulin was 
injected and also allows alarms to be set to reminder for the user.  

In my partner's situation, now that she is familiar with the system, her 
blood sugar readings have greatly improved and are as stable as I 
can remember. Other users have reported the same results via 
Facebook. 

The cost of sensors is a major issue for many of these people. Two 
per month are required, costing around £100 for both. This is a major 
expense (not just for us, but other users find it financially difficult) and 
corners have to be cut to meet this expense. 

There is currently a petition lodged by Jamie Reed MP in Westminster 
but we were advised we should create a petition north of the border. 
There is more info on the English petition at the link below, which also 
mentions the £13m cost to the NHS as a result of diabetics 
experiencing severe hypos. 

https://petition.parliament.uk/petitions/151064 

 
 
 

https://petition.parliament.uk/petitions/151064


PE1619/A 
 
JDRF Letter of 6 January 2017  
 
Introduction 
 
The petition describes two different types of glucose monitoring. The Freestyle Libre 
system given as an example is a new type of monitoring glucose levels known as 
‘Flash Glucose Monitoring’. Continuous Glucose Monitoring is a separate system of 
monitoring glucose levels and is not covered in this response.  
 
Since its launch in late 2014, Flash Glucose Monitoring has been extremely popular 
with people with type 1 diabetes. At the moment Abbott’s Freestyle Libre is the only 
device of its kind on the market.  We have not seen any research or figures from the 
manufacturer showing how many people are using the device but we can say with 
confidence that uptake has been swift in the UK and other geographies where the 
product has launched. JDRF has followed the progress of the Freestyle Libre system 
closely, meeting with users, the manufacturer and healthcare professionals with an 
interest in the system.  
 
We have heard testimony from hundreds of users of the device. The vast majority of 
feedback has been positive, with users commonly describing it as ‘life-changing’.  
 
What is Flash Glucose Monitoring? 
 
Essentially a new way of checking glucose levels - an alternative to finger-prick 
testing and continuous glucose monitors.  
 
A sensor the size of a £2 coin sits on the back of the arm with a sensor just under 
the skin. By scanning or 'flashing' the sensor with a scanning device you get a) your 
glucose level b) a graph of your glucose level for the last 8 hours c) a direction arrow 
showing if your levels are going up or down. The device also stores your data so that 
it can be viewed later.  
 
Abbott has also released an app called Librelink. This allows people with most NFC-
enabled smartphones to scan the sensor with their smartphone as well as or instead 
of the reader. 
  
  



What are the benefits of the system? 
 
The most commonly reported advantages have been:  
 
Reduction in hypoglycaemia 

 
The major advantage of the Freestyle Libre to come out of the IMPACT study, 
published in the Lancet journal,1 was that it resulted in a large reduction (38%) in the 
average time a person spent in a state of hypoglycaemia. Hypoglycaemia is the most 
common and most concerning short-term daily complication of type 1 diabetes. As 
the brain runs on glucose, acute interruption of this supply produces marked 
cognitive impairment and if untreated can lead eventually to coma and death.2 
 
By showing trend arrows and graphs, users have been able to identify when their 
glucose levels are heading low, and take pre-emptive action to avoid hypoglycaemia. 
By identifying patterns over time users have also been able to more accurately 
calculate insulin doses, further reducing the risk of hypoglycaemia.  
 
More frequent testing / Reduction in pain / More convenient 

 
These three benefits are closely intertwined. The Lancet study also showed that 
people using the system would check glucose levels much more frequently (approx. 
15 times per day) when compared to traditional testing methods. People do less 
tests using traditional methods, largely because it is inconvenient, time-consuming 
and can be painful, especially for small children. Finger pricking can also result in a 
loss of sensitivity in the finger tips over time. Users have reported that it is much 
easier and more convenient to scan; and that this is particularly true in situations 
where finger pricking can be difficult (during the night, when playing sports, 
travelling, at school or work and in the rain or snow).  
 
We would welcome the Scottish Government assessing the costs and benefits of 
Freestyle Libre versus traditional systems based on this frequency of testing (15 
times per day) as the cost comparison would be on a more like for like basis. Whilst 
JDRF is not in a position to carry out the modelling needed, we believe it to be likely 
that the Freestyle Libre would be cost-saving or cost-neutral on this basis, given the 
91% reduction in finger pricking shown in the Lancet study.  
 
Improvements in glycaemic control and HbA1c 

 
                                                           
1 Novel glucose-sensing technology and hypoglycaemia in type 1 diabetes: a multicentre, non-
masked, randomised controlled trial. Available here 
2 Mini-review: Impact of recurrent hypoglycemia on cognitive and brain function 
Ewan C. McNay and Victoria E. Cotero. Available here 

http://www.thelancet.com/journals/lancet/article/PIIS0140-6736(16)31535-5/fulltext
https://www.ncbi.nlm.nih.gov/pmc/articles/PMC2860007/


Users of the device have reported substantial improvements in HbA1c results over 
time. The graphs and trend arrows of the device allow users to more easily avoid 
periods of high blood glucose or reduce their duration and more frequent checking 
aids improved glucose control. 
 
The aforementioned Lancet study did not show an improvement in HbA1c, but this is 
due to the fact that the participants in the trial were selected for already having well 
controlled glucose levels. It is probable that a broader study representing the whole 
population of people with type 1 would show a reduction in HbA1c.   
 
Easier for carers 

 
Parents of children with type 1 find it difficult to prick their children’s fingers. This is 
especially true in neonates and infants. Parents will also often test their child’s 
glucose level while they are asleep. It is much easier and the child is less likely to 
wake up when this is done by scanning rather than finger-pricking. The system could 
also be used more easily by professionals in school settings who often take on a 
level of ‘carer’ responsibility.  
 
Additional benefits for insulin pump users 

 
The device also makes setting basal insulin levels testing much easier. Basal testing 
is an important process for people using an insulin pump, to set their background 
insulin level hour by hour. The ability to view an eight-hour graph negates the need 
to wake up multiple times during a single night to perform finger prick tests.    
 
Summary 

The Freestyle Libre system has been hugely popular amongst people with type 1 
diabetes and initial peer-reviewed research backs up the reported benefits. At the 
moment those benefits can only be realised through self-funding and the £1,268 
annual cost puts the system out of reach for many people living with type 1 in 
Scotland today.  

We would welcome the Scottish Government conducting a study of the potential 
costs and benefits of providing access to the system on prescription as per the 
petition.  



PE1619/B 
 
Scottish Government Letter of 20th January 2017 
 
Calling on the Scottish Parliament to urge the Scottish Government to make 
continuous glucose monitoring sensors, such as Freestyle Libre, available under 
prescription to all patients with type 1 diabetes. 
 
I refer to your letter of 25 November 2016 to Carole Finnigan  - Committee Liaison 
Officer seeking a written response to address the issues raised in the above petition.  
The Scottish Government’s response is set out below. 
 
The Scottish Government, with the Scottish Diabetes Group (SDG), has  developed 
a national approach to the use of Continuous Glucose Monitor (CGM) devices based 
on the National Institute for Health and Care Excellence (NICE) (Guideline NG17), 
the Scottish Intercollegiate Guidelines Network (SIGN) (Guideline 116), and the 
clinical evidence available.  
 
These guidelines advise that CGM devices may be useful for a small number of 
people with type 1 diabetes as an aid to improve glycaemic control, but do not 
recommend the use of CGM devices for all patients with type 1 diabetes. 
 
Clinical guidelines recommend continuous real-time glucose monitoring devices, 
which can alert patients if the sensor detects blood glucose values that exceed or will 
exceed the target zone set for their glucose levels, helping them to optimise 
glycaemic control.  Flash Glucose devices such as Freestyle Libre do not provide 
continuous glucose monitoring -  they provide intermittent measurements which are 
accessed after the event.  As a result, the national approach does not include Flash 
Glucose devices. 
 
The First Minister announced on 7 December 2016 that the Scottish Government will 
invest £10 million over the course of this Parliament  to increase NHS Scotland’s 
provision of insulin pumps and CGM technology for those with the greatest clinical 
need. 
 
Annex 1 sets out additional information on the two kinds of device. 
 
Conclusion 
 
Clinical Guidelines advise that CGM devices may be useful for a small number of, 
but not all, people with type 1 diabetes.  The national approach for CGM devices will 
help those who despite intensive insulin therapy to reduce their HbA1c levels, are 
struggling with glycaemic control and rate and severity of hypoglycaemic events. 
 
 

 



 

ANNEX 1 
 
Continuous Glucose Monitoring (CGM) devices 
 
A CGM has three parts: Sensor – this senses how much glucose there is in the 
interstitial fluid and is inserted into the skin. This is connected to the Transmitter 
which is worn on the skin and communicates with the Receiver (usually wirelessly) 
recording results and displays them on a pager sized device often worn on a belt or 
carried in a handbag. 
 
 Systems that display immediate results are often called ‘real-time’. This allows 
patients to see their blood glucose levels 24 hours a day and will alert patients 
through an alarm/vibration if the sensor detects blood glucose values that exceed or 
will exceed the target zone set for their glucose levels, helping them to optimise 
glycaemic control. 
 
Flash Glucose devices such as FreeStyle Libre 
 
Flash glucose sensing devices such as the ‘Abbott FreeStyle Libre’ require the user 
to wear a sensor the size of a £2 coin that sits on the back of the arm with a probe 
just under the skin. By scanning or flashing the sensor with a scanning device, users 
will see blood glucose levels, a graph of blood glucose level for the last eight hours 
and a direction arrow showing if levels are going up or down The Freestyle Libre 
does not provide continuous real-time data but rather intermittent measurements 
which are accessed after the event.  
 
There is no possibility of linking the information with an insulin pump thus no 
opportunity to capitalise upon the new autonomous technologies such as Low 
Glucose Suspend and Predictive Low Glucose Management. Because the data are 
not real-time there can be no alarms - warnings of excursions from pre-set glucose 
parameters.  
 
The annual cost of a Flash Glucose device, including on-costs, is approximately 
£1,500. 



  

 
 
PE1619/C 
 
Scottish Government submission of 31 March 2017  
 
I refer to your letter of 3 March 2017 to Carole Finnigan - Committee Liaison Officer seeking 
a written clarification in relation to our written response to petition PE1619 to the Public 
Petitions Committee dated 20 January 2017. 
 
The Committee noted the Scottish Government commitment to provide £10 million over the 
course of this Parliament to increase NHS Scotland’s provision of insulin pumps and 
continuous glucose monitoring (CGM) devices for those with the greatest clinical need.  
 
The Committee is now seeking clarification on how the people with the greatest clinical need 
will be identified for the purposes of the additional funding and how the funding will be split 
between the provision of insulin pumps and CGM devices. 
 
The Scottish Government’s response to the clarification request is set below. 
 
In August 2016, the Scottish Diabetes Group considered the available clinical evidence in 
respect of CGMs, including the evaluations made by SIGN and NICE.  In supporting NHS 
Boards to increase pace of adoption of this important technology and do so through a 
managed and sustainable process which enables NHS Boards to ensure that clinical teams 
have the appropriate infrastructure, skills and training are in place to safely and effectively 
deliver CGM, the Scottish Diabetes Group (SDG) identified a number of groups which are 
considered a high priority – for example very young children, those with hypoglycaemic 
unawareness, and those who continue to experience severe hypoglycaemia despite high 
level of care, based on the evaluation of the clinical evidence. 
 
It is a matter for clinicians to identify individuals with clinical need for CGM, while priority 
groups have been identified for those with the greatest clinical need, this does not preclude 
NHS Boards in providing CGM for anyone who would benefit from this technology as 
recommended by clinical guidelines. 
 
More details are set in the NICE’s guidance (Guideline NG17): 
 
Continuous glucose monitoring 
1.6.21 Do not offer real-time continuous glucose monitoring routinely to adults with type 1 
diabetes.  
 

1.6.22 Consider real-time continuous glucose monitoring for adults with type 1 diabetes who 
are willing to commit to using it at least 70% of the time and to calibrate it as needed, and 
who have any of the following despite optimised use of insulin therapy and conventional 
blood glucose monitoring: 
 

 More than 1 episode a year of severe hypoglycaemia with no obviously preventable 
precipitating cause. 

 Complete loss of awareness of hypoglycaemia. 
 Frequent (more than 2 episodes a week) asymptomatic hypoglycaemia that is causing 

problems with daily activities. 
 Extreme fear of hypoglycaemia. 



  

 Hyperglycaemia (HbA1c level of 75 mmol/mol [9%] or higher) that persists despite 

testing at least 10 times a day (see recommendations 1.6.11 and 1.6.12). Continue 
real-time continuous glucose monitoring only if HbA1c can be sustained at or below 
53 mmol/mol (7%) and/or there has been a fall in HbA1c of 27 mmol/mol (2.5%) or 
more.  

 
1.6.23 For adults with type 1 diabetes who are having real-time continuous glucose 
monitoring, use the principles of flexible insulin therapy with either a multiple daily injection 
insulin regimen or continuous subcutaneous insulin infusion (CSII or insulin pump) therapy.  

 
1.6.24 Real-time continuous glucose monitoring should be provided by a centre with 
expertise in its use, as part of strategies to optimise a person's HbA1c levels and reduce the 
frequency of hypoglycaemic episodes.  
 
The first instalment of Scottish Government funding for £2m will be allocated to NHS Boards 
in 2017/18. Proposals for the detail of the split of this funding across NHS Boards are 
currently being finalised for consideration by Ministers, as such this information is not 
available to be shared at this time. The proposal is being developed to take account of the 
most up to date figures for the current level of provision of insulin pumps and CGM, with the 
aim to achieve equitable access across Scotland.  



 

 
 
 
PE1619/D 
Scottish Government submission of 4 July 2017  
 
I refer to your letter of 15 May 2017, seeking further information in relation to our written 
response to petition PE1619 to the Public Petitions Committee dated 31 March 2017. 
 
The Committee noted the Scottish Government commitment to provide £10 million over the 
course of this Parliament to increase NHS Scotland’s provision of insulin pumps for adults 
and continuous glucose monitoring (CGM) devices for those with the greatest clinical need.  
 
The Committee is now asking the Scottish Government to provide an update on how the  
£10 million funding will be allocated to the NHS Boards and what proportion of this funding 
will be given to each of these devices. 
 
The first instalment of £2 million of the Scottish Government’s funding will be allocated to 
NHS Boards in 2017/18. Future allocation of funding will be determined year on year in line 
with the budget process.  
 
DL 2017 13 outlines the details on how the 2017/18 funding will be allocated to NHS Boards 
See Annex 1 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

http://www.sehd.scot.nhs.uk/dl/DL(2017)13.pdf


 

 
Annex 1 
 
Additional Funding for CGMs and Adult Insulin Pumps 2017-18  
 
Summary 
On 7 December 2016, the First Minister announced £10m of additional funding over the 
course of this Parliament, to support increased provision of technology for people living with 
type 1diabetes.  This funding is being made available to further increase the number of 
adults accessing insulin pump therapy and to substantially increase availability of 
Continuous Glucose Monitor devices (CGMs) for people in all age groups and ensure equity 
of access across Scotland. Under the commitment made in Programme for Government 
(2016) the first instalment of £2m is to be allocated to NHS Boards in financial year 2017/18, 
with the intention that funded adult insulin pumps and CGMs be in place within the financial 
year.   
 
Background 
We have continued to monitor the provision of insulin pump therapy following the Ministerial 
commitment made in February 2012 (CEL 4 – 2012) and commend the progress that has 
been made by NHS Boards in achieving and in most areas exceeding the commitment, 
particularly for young people.  Building on this progress we now need to ensure that 
increased levels of provision of insulin pumps are available for the adult type 1 population.  
 
In addition, there is now a strong evidence base for the clinical benefits of CGM. Access to 
CGM is significantly lower in Scotland than is indicated by clinical guidance and 
consequently this new funding aims to support NHS Boards in developing services for CGM 
provision towards embedding this technology into clinical practice.    
 
The funding to each NHS Board has been allocated taking into account a number of factors 
including the number of individuals   with   type 1 diabetes    in each NHS   Board area,  
current levels of provision of adult insulin pumps and CGMs, equity of access and the 
requirement to reduce the gap between the lowest and highest levels of provision, levels of 
local investment, comments made by MCNs in discussion about pump services and capacity 
to provide CGM services across Scotland. 
 
Consequently the funding and support being made available in 2017/18 will ensure a level of 
provision of insulin pumps of at least 8% of type 1 adults (age 18 and over) in every NHS 
Board in Scotland and more than double the number of CGM in total across Scotland 
through provision of 111 CGM devices.  
 
Annex A 
to this letter sets out the requirements and funding being allocated to each NHS Board, as 
approved by Cabinet Secretary for Health and Sport. 
 
Insulin Pumps 
The funding calculation for insulin pump provision for 2017/18 (as year one) includes the 
additional cost to initiate a new user with a pump (i.e. cost of the starter pack - insulin pump 
+ one year of consumables). Funding is not only for the devices themselves, but includes an 
element for staff and patient education training costs.  Funding will be allocated to NHS 
Boards for local procurement under the NHS procurement framework in place at the time of 
purchase. 
 
 



 

 
 
Continuous Glucose Monitoring devices 
Last year, the Scottish Diabetes Group (SDG) agreed a national approach to CGM, and 
suggested that approximately 111 new CGMs (for all ages) should be centrally funded in 
2017/18.   Central funding of CGM has been agreed in line with the recommendations of the 
SDG. 
 
The Type 1 Diabetes subgroup of the SDG has reviewed the national approach to CGM to 
ensure that the groups with the greatest clinical need (the <5s and those with severe 
hypoglycaemia) remain the most critical.  
 
The following guidance has been produced to help identify those patients who should be 
prioritised in 2017/2018:    
 
We consider the following groups to be of highest priority for commencement of sensor-
augmented pump therapy: 
 

 Frequent severe hypoglycaemia. 
 

 Impaired awareness of hypoglycaemia with adverse consequences (particularly 
complete loss of hypoglycaemia awareness). 

 
 Inability to recognise or communicate symptoms of hypoglycaemia. 

 
It is important to recognise that these initial criteria are for the 2017/18 central funding and 
are not an exhaustive list of the clinical indications for CGM.  The Scottish Diabetes Group 
fully endorses NICE Diagnostic Guidance (DG21), February 2016 and SIGN Guideline 116 
and would encourage all health boards to allocate local funding to support implementation of 
CGM in qualifying patient cohorts.   
 
Monitoring  
In delivering the additional adult insulin pumps and CGMs, NHS Boards are advised that: 
 

1. Ministers have requested a quarterly update on progress, in line with the MCNs’ 
Quarterly Reporting timetable; 

 
2. NHS Boards should ensure that appropriate resources are in place, and we 

encourage co-operation with neighbouring NHS Boards to maximise service 
availability, share best practice and consider where joint working can be achieved for 
example in the delivery of structured education courses; 

 
3. Paediatric pump provision should at least be maintained at current levels, and 

increased by NHS Boards with the lowest rates of provision; 
 

4. Funding has been made available for a national part-time CGM diabetes specialist 
nurse to advise and support NHS Boards in establishing and expanding their CGM 
service; 

 
5. This funding is not for replacement equipment for patients currently receiving an NHS 

funded insulin pump or CGM. 
 
 

https://www.nice.org.uk/guidance/dg21/chapter/1-recommendations
http://www.sign.ac.uk/guidelines/fulltext/116/index.html


 

 
 
Future Funding 
As noted we will continue to work closely with Diabetes MCNs over the course of the year to 
monitor progress against delivery aims and develop with them implementation plans for the 
next rounds of funding.  
  
The balance between CGMs and adult insulin pumps will shift in future years funding, with 
an increased emphasis on CGMs. 
 
Funding provided in each of the consecutive years from 2018/19 will include allocation to 
maintain the new insulin pump and CGM users providing the costs of on-going insulin pump 
consumables and CGM sensors. 
 
Action 
I would ask Chief Executives to bring this letter to the attention of all appropriate staff to 
ensure that this Ministerial priority is met. 
 
Annex A 
Funding allocations and expected level of provision of CGMs (for all ages) and insulin pumps 
for adults 
 

NHS Board   
Funded 
CGM 

(2017/18) 
  

Funded adult 
Insulin 
Pumps 

(2017/18) 

  

Total 
Additional 
Funding 

(2017/18) 
Ayrshire & Arran   7   45   £147,805 
Borders   2   12   £39,896 
Dumfries and Galloway   4   10   £41,670 
Fife   10   40   £145,020 
Forth Valley   4   40   £123,360 
Greater Glasgow and Clyde   15   125   £394,525 
Grampian   10   65   £213,095 
Highland   20   25   £140,275 
Lanarkshire   15   80   £271,990 
Lothian   12   80   £261,160 
Orkney   3   2   £16,276 
Shetland   3   5   £24,445 
Tayside   5   45   £140,585 
Western Isles   1   5   £17,225 
Total   111   579   £1,977,327 
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Public Petitions Committee 

4th Meeting, 2018 (Session 5) 

Thursday 22 March 2018 

PE1640: Action against irresponsible dog breeding 

Note by the Clerk 

Petitioner Eileen Bryant 

Petition 
summary 

Calling on the Scottish Parliament to urge the Scottish Government to 
investigate what actions it can take to address the farming and illegal 
transportation of puppies. 

Webpage parliament.scot/GettingInvolved/Petitions/PE01640  

Purpose 

1. This petition was last considered by the Committee at its meeting on 21 
September 2017. At that meeting the Committee agreed to write to the Cabinet 
Secretary for Environment, Climate Change and Land Reform to ask for an 
update on a range of topics arising from its consideration of the petition, and to 
invite the Cabinet Secretary to give evidence at a future meeting. It is 
understood that the Cabinet Secretary would be available to give evidence to 
the Committee on Thursday 26 April. 

2. The Cabinet Secretary’s response is included in the annexe. The Committee is 
invited to consider what action it wishes to take on the petition. 

Committee consideration 

3. The Cabinet Secretary indicates that she would be delighted to give evidence 
to the Committee. In her submission she addresses the four topics on which the 
Committee sought an update. 

The Scottish Government’s plans to update regulations governing dog breeding 

4. The Cabinet Secretary refers to the Scottish Government’s Programme for 
Government for 2017-18 and its commitment to animal welfare including 
licensing and registration arrangements. 

The progress of discussions with UK and Ireland counterparts  

5. The Cabinet Secretary indicates that there are ongoing discussions at official 
level between the UK and the Republic of Ireland in relation to sharing 
intelligence about illegal imports. This is in addition to “discussions between 
officials in all UK administrations regarding Defra’s draft legislation on animal 
activity licensing which is proposed for introduction to England and Wales in 
2018”. She also notes advises that there have been discussions about the 
potential for a co-ordinated public awareness campaign. 

http://www.parliament.scot/GettingInvolved/Petitions/PE01640
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The timescale for publication of the research commissioned by the Scottish 
Government into tackling the illegal trade of puppies from a supply and demand 
context. 

6. In her submission the Cabinet Secretary provided an update on the anticipated 
timescale for publication of the Scottish Government’s report, “Sourcing of pet 
dogs from illegal importation and puppy farms 2016-17: scoping research”, 
which was published on 9 November 2017, and launched at an event1 
sponsored by the Scottish SPCA and the University of Edinburgh  at which she 
gave the opening address. 

7. The Scottish SPCA has since published a briefing summarising information 
presented at the event, and highlighting key priorities for policy and practice.  

Indicative timescale for any consultation relating to ongoing court proceedings and 
providing better enforcement and prosecution and prosecution of offences 
committed, including the review of penalties available for animal welfare offences 

8. The Cabinet Secretary notes that the Scottish Government is committed within 
its Programme for Government to “prepare to amend the Animal Health and 
Welfare (Scotland) Act 2006 to increase the maximum penalty for the most 
serious cruelty offences to five years’ imprisonment as well as allowing fixed 
penalty notices for lesser offences”. 

9. She advises that amendment of the 2006 Act will require primary legislation. 
While the Cabinet Secretary notes that there is no “suitable vehicle” for this 
within the Scottish Government’s current Programme for Government, she 
indicates that key stakeholders and enforcement agencies have already been 
contacted to help to inform any future consultation on proposed amendments, 
and that wider consultation will include stakeholders who Scottish Ministers 
consider necessary. She adds— 

“The changes proposed to be brought forward in that primary legislation will 
have no retrospective powers and will not relate to any court proceedings 
commenced prior to the date of enactment.” 

Conclusion 

10. The Committee is invited to consider what action it wishes to take on this 
petition. Options include— 

 To note that the Cabinet Secretary is happy to give evidence at a future 
meeting 
 

 To invite the petitioner to provide a written submission  
 

 To take any other action the Committee considers appropriate. 

                                                             
1 The impact of the dog trade on canine welfare. 

https://beta.gov.scot/publications/scoping-research-sourcing-pet-dogs-illegal-importation-puppy-farms-2016/pages/14/
https://www.scottishspca.org/media/11659469/201711_canine-bonference-briefing-document_09-online.pdf
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Clerk to the Committee 

Annexe 

The following submission is circulated in connection with consideration of the petition 
at this meeting— 

 PE1640/H: Cabinet Secretary for Environment, Climate Change and Land 
Reform submission of 12 October 2017 (112KB pdf) 

All written submissions received on the petition can be viewed on the petition 
webpage. 

http://www.parliament.scot/S5_PublicPetitionsCommittee/Submissions%202017/PE1640_H.pdf
http://www.parliament.scot/S5_PublicPetitionsCommittee/Submissions%202017/PE1640_H.pdf
http://www.parliament.scot/GettingInvolved/Petitions/PE01640


PE01640: Action against irresponsible dog breeding 
Petitioner Eileen Bryant 
Date 
Lodged 

22 March 2017 

Petition 
summary 

Calling on the Scottish Parliament to urge the Scottish Government to 
investigate what actions it can take to address the farming and illegal 
transportation of puppies. 

Previous 
action 

Formed a pressure group to bring together the relevant agencies to 
discuss the problem and how it can be addressed. These agencies 
include the SSPCA, ferry companies, Police Scotland, Port 
Authorities, Trading Standards, Scottish Government Vet, MSPs, MP 
and the same relevant appropriate agencies in Northern Ireland. 
Representatives have been meeting regularly to look at the way 
forward and to be updated on Operation Delphin. 

Background 
information 

At present there is limited ability to regulate the sale and living 
conditions of puppies. 

This situation is being exploited by those people that do not have 
animal welfare at heart. They are only in business to make profit, and 
mostly this income is not declared to HMRC, so no tax is paid. 

We would like to see the creation of a public information campaign to 
raise awareness of the animal welfare problems associated with 
puppy farming, the creation of a unique breeder number for every 
legitimate dog breeder and consideration given to what action can be 
taken by the relevant agencies to detect, deter and disrupt the 
movement of farmed puppies without some form of legal and 
recognised certification for the transport of puppies, which often takes 
place in conditions not conducive to good animal welfare and which 
can result in the avoidable deaths of puppies. 

The conditions that the breeding bitches and puppies survive in are 
deplorable and most would not come up to the animal welfare 
standards that this country promotes. The SSPCA have proof of these 
conditions and have provided statistics of cases that they have 
recently been involved with: 

330 puppies have been seized at Cairnryan since the beginning of 
Operation Delphin, and 16 cases made up of prosecutions/persons 
stopped illegally importing pups and pups seized/illegally trading and 
compromising welfare. This has been circa 18 months as part of 
Operation Delphin (Scotland). 

The majority of these puppy farms are based in the Republic of 
Ireland, and importation into Scotland should comply with European 
Regulations, but the difficulty has been that there is an open border 
with Northern Ireland, and when the puppies are transported by ferry 
from Northern Ireland to Scotland, there is currently no way of proving 
that the puppies come from either Northern Ireland or the Republic of 



Ireland. There is no current system that proves what the origin of the 
puppy is, and if it is in a suitable healthy state to travel. 

Currently, if a puppy is being brought in from a European country it 
has to have a pet passport and has had to be inoculated against 
rabies, and therefore should not be travelling before 15 weeks of age. 
The SSPCA have uncovered smuggled puppies at Cairnryan as 
young as 4 weeks, teeth not even formed, and full of disease 
including parvo virus. It is only a matter of time before rabies is 
brought to our shores. 

It is becoming increasingly clear that all puppies - all dogs - should be 
chipped with a unique number, and all breeders should have a unique 
number, so that all puppies can be traced back to point of origin, and 
point of responsibility. 

There is also a problem with third party sales, as these callous 
breeders are providing, on a wholesale basis, puppies for sale that 
are not chipped, not vaccinated, not healthy, and very often sold with 
fraudulent papers. 

This trade is fuelled by the public's desire for 'designer' puppies, 
which are crossbreeds of various forms, with no account taken of 
genetic defaults, and then sold for several hundred pounds to 
unsuspecting buyers, who very often are left with huge vet bills to pay 
for their sickly pups. This highlights the need for education to the 
general public. 

We have received cross party support for the aims of this petition, and 
will continue to campaign for the regulation of breeding dogs, our 
country's beloved domestic pets. 

 



PE1640/H 
Cabinet Secretary for Environment, Climate Change and Land Reform submission of 
12 October 2017 
 
Thank you for your letter or 29 September 2017 inviting my attendance to give 
evidence to a future meeting of the Public Petitions Committee. I would be delighted 
to do so and ask that you contact my officials to arrange a convenient time and date.  
 
Your letter also sought an update from the Scottish Government on the following four 
topics:  
 
(a) The Scottish Government’s plans to update regulations governing dog breeding 
and the review of penalties available for animal welfare offences  
 
The review of penalties is discussed at point (d) below as that appears to fit 
alongside the better prosecution of offences committed.  
 
The Scottish Government’s Programme for Government 2017/2018 notes that 
improvements to the licensing and registration arrangements for dog, cat and rabbit 
breeding will follow the preparation of legislation for a modern system of registration 
and licensing of animal sanctuaries and rehoming activities. The Scottish 
Government’s immediate priority for 2017/2018 is to establish the principles that can 
be included in legislation for that modern system. Those principles will inform the 
future regulatory systems, to be put in place through affirmative secondary legislation 
and the approval of the Scottish Parliament, for other animal related activities that 
require licensing.  
 
(b) The progress of discussions with UK and Ireland counterparts  
 
There are ongoing discussions between officials in the UK and the Republic of 
Ireland regarding intelligence sharing about illegal imports. There have been 
discussions between officials in all UK administrations regarding Defra’s draft 
legislation on animal activity licensing which is proposed for introduction to England 
and Wales in 2018. There been early discussions about the potential for a co-
ordinated public awareness campaign following the Programme for Government 
commitment to this in Scotland.  
 
(c) The timescale for the publication of the research commissioned by the Scottish 
Government into tackling the illegal trade of puppies from a supply and demand 
context  
 
The Scottish Government expects to publish the research report on the “Sourcing of 
Pet Dogs form Illegal Importation and Puppy Farms 2016-17” in October 2017. The 
report is due to be launched at an event on ‘The Impact of the Dog Trade on Canine 
Welfare’ sponsored by the Scottish SPCA on 9 November 2017 to which I have 
agreed to give the opening address.  
 
(d) Indicative timescale for any consultation relating to ongoing court proceedings 
and providing better enforcement and prosecution of offences committed  
 



The Programme for Government 2017-2018 commits the Scottish Government to 
prepare to amend the Animal Health and Welfare (Scotland) Act 2006 to increase 
the maximum penalty for the most serious cruelty offences to five years’ 
imprisonment as well as allowing fixed penalty notices for lesser offences. Initial 
communication has so far taken place with key stakeholders and enforcement 
agencies with a view to consulting in due course on proposed amendments to aid 
deterrence of offences, and to provide for better enforcement and prosecution of any 
offences committed.  
 
Amendment of the Animal Health and Welfare (Scotland) Act 2006 will require 
primary legislation and the legislative Programme for 2017-2018 does not contain a 
suitable vehicle at present. The preparation will include wider consultation with those 
whom Scottish Ministers consider necessary.  
 
The changes proposed to be brought forward in that primary legislation will have no 
retrospective powers and will not relate to any court proceedings commenced prior 
to the date of enactment.  
 
I hope this reply is helpful.  
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Public Petitions Committee 

4th Meeting, 2018 (Session 5)  

Thursday 22 March 2018 

PE1642: Sale and marketing of energy drinks to under sixteens 

Note by the Clerk 

Petitioner Norma Austin Hart  

Petition 
summary 

Calling on the Scottish Parliament to urge the Scottish Government to 
ban the sale of caffeinated energy drinks to children under sixteen 
years of age and to encourage the maximum use of existing powers 
by local authorities to restrict sale and marketing of energy drinks to 
children. 

Webpage  Parliament.scot/GettingInvolved/Petitions/PE01642 

 

Introduction 

1. This is a continued petition that the Committee last considered at its meeting on 
21 September 2017. At that meeting the Committee agreed to write the Scottish 
Government.  

2. A response has now been received including a written submission from the 
petitioner. The Committee is invited to consider what action it wishes to take. 

Committee Consideration 

3. The Committee asked the Scottish Government how the commitment to limit 
the marketing of products high in fat, sugar or salt as set out in the Scottish 
Government’s Programme for Government 2017-18 related to energy drinks. 
The Scottish Government confirmed that energy drinks and other products high 
in caffeine are not included in this commitment.  

4. However, the Government’s submission recognised that energy drinks often 
contain high levels of sugar and this may therefore inform the consultation on 
its new diet and obesity strategy, “A Healthier Future”.  It is anticipated that an 
analysis of the responses received to the consultation will be published in 
spring 2018 and that a new strategy will be published in summer 2018. 

5. Members may also wish to note the Scottish Government debate that took 
place on 27 February 2018 on Developing a Scottish Healthy Weight Strategy. 
The issue of energy drinks was not raised as part of this debate.  

6. The Committee also asked the Scottish Government to what extent it has 
encouraged other initiatives on the restriction of the sale of energy drinks in 

http://www.parliament.scot/GettingInvolved/Petitions/PE01642
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premises such as that taken in relation to centres run by Edinburgh Leisure. 
The Scottish Government confirmed in its response that it encourages the 
maximum use of existing powers by local authorities to restrict the sale and 
marketing of energy drinks to children.  

7. In relation to health and leisure trusts, the Scottish Government stated that 
while specific instances are matters for individual local authorities, Ministers 
would be happy to support the policy of restricting the sale of energy drinks in 
these premises. 

8. In response to the Scottish Government’s submission, the petitioner expressed 
her disappointment that no legislation is currently planned in relation to the sale 
of caffeinated energy drinks. However, she welcomed the support 
demonstrated by the Scottish Government for local government and public 
sector initiatives but raised concerns about whether this would happen in 
practice. 

Conclusion 

9. The Committee is invited to consider what action it wishes to take. Options 
include — 

 To defer consideration of the petition until the new diet and obesity strategy, 
A Healthier Future is published; 

 To ask the Scottish Government for more detailed information about how it 
will support initiatives to ban the sale and consumption of energy drinks in all 
publically funded premises, including how Ministers will support this policy;  

 To take any other action the Committee considers appropriate. 

 

Clerk to the Committee 

 

Annexe 

The following submissions are circulated in connection with consideration of the 
petition at this meeting— 
 

 PE1642/I: Scottish Government submission of 3 November 2017 (161KB pdf)  

 PE1642/J: Petitioner submission of 14 November 2017 (81KB pdf)  

All written submissions received on the petition can be viewed on the petition 
webpage. 

 

http://www.parliament.scot/S5_PublicPetitionsCommittee/Submissions%202017/PE1642_I_Scottish_Government.pdf
http://www.parliament.scot/S5_PublicPetitionsCommittee/Submissions%202017/PE1642_J.pdf
http://www.parliament.scot/GettingInvolved/Petitions/PE01642


PE1642: Sale and marketing of energy drinks to under sixteens 
Petitioner Norma Austin Hart 
Date 
Lodged 

17/04/2017 

Petition 
summary 

Calling on the Scottish Parliament to urge the Scottish Government to 
ban the sale of caffeinated energy drinks to children under sixteen 
years of age and to encourage the maximum use of existing powers 
by local authorities to restrict sale and marketing of energy drinks to 
children. 

Previous 
action 

I founded the campaign Responsible Retail of Energy Drinks (RRED) 
in 2013 as a result of the concerns of parents in my ward who were 
worried about the impact of energy drinks on their children's health 
and concentration. I wrote to the four leading supermarket chains to 
ask them to adopt the voluntary code of RRED good practice. This 
includes the voluntary ban of sale of energy drinks to under sixteens. 
All four refused citing lack of evidence as the main reason. 

The RRED campaign has been raised with MSPs of all parties. RRED 
has made a presentation to MSPs in June 2015 organised by Sarah 
Boyack MSP and attended by MSPs of all parties. RRED has also 
given a presentation to MEPs in Brussels in March 2016.  

RRED now has over thirty independent retailers who have adopted 
the RRED code and while this is good for those local communities it 
makes little impact on the bigger problem. RRED has the support of 
the Educational Institute for Scotland, the Royal College of 
Physicians, Scottish Action on Alcohol Problems, and the Children's 
Food Campaign. 

RRED is also a member of the Food Research Collaboration and has 
contributed to their work on making a case for funding for research 
(see "Energy Drinks: What's the evidence?" by Shelina Visram and 
Kawther Hashen for the FRC 2016). 

Background 
information 

RRED has worked with many third sector public and professional 
organisations and is supported by The Educational Institute for 
Scotland, The Royal College of Physicians, Scottish Health Action on 
Alcohol Problems, The Children's Food Campaign and the Food 
Research Collaboration. 

There is also evidence that children in deprived areas are more likely 
to take lunch outside the school gate and therefore more likely to 
consume energy drinks (see "The Influence of Deprivation and the 
Food Purchased by Secondary School Pupils Beyond the School 
Gate" by Wendy Wills for Food Standards Scotland 2015). 

There is considerable public interest in this subject. RRED calls for  
the Scottish Government to take action now rather than wait  for 
research and the subsequent policy debate to tell us what we already 
know; energy drinks and children do not mix. We cannot leave it to 



retailers, manufacturers and distributers to act. While every can of 
energy drink states "not recommended for children", they continue to 
market and sell them to children. Scotland's children deserve better. 

 



  
 

PE1642/I 
Scottish Government submission of 3 November 2017 
 
I write in response to your letter of 22 September 2017 on behalf of the Public Petitions 
Committee with regard to Petition PE1642. 
 
I note that the committee has asked the following additional questions: 
 

 How the commitment to limit the marketing of products high in fat, sugar or salt as set 
out in the Scottish Government’s Programme for Government 2017-18 relates to 
energy drinks;  
 

 To what extent the Scottish Government has encouraged other initiatives on the 
restriction of the sale of energy drinks in premises such as that taken in relation to 
centres run by Edinburgh Leisure.  

I will set out the Scottish Government’s response to each of these in turn: 
 
Commitment to limit marketing of products high in fat, sugar or salt 
 
The commitment to limit the marketing of products high in fat, sugar or salt as set out in the 
Scottish Government’s Programme for Government 2017-18 relates only to such products.  
It does not relate specifically to energy drinks or other products containing high amounts of 
caffeine. We recognise, however, that many energy drinks contain high levels of sugar and 
could therefore fall into scope, subject to the outcome of the consultation on our new diet 
and obesity strategy – A Healthier Future. 
 
Encouragement of initiatives to restrict the sale of energy drinks in premises such as 
that taken by Edinburgh Leisure 
 
The Scottish Government welcomes similar steps taken by East Lothian’s Enjoy Leisure as 
has been taken by Edinburgh Leisure. 
 
As I mentioned in my previous letter, the Scottish Government encourages the maximum 
use of existing powers by local authorities to restrict sale and marketing of energy drinks to 
children.  The public sector as a whole needs to play an exemplar role in promoting positive 
health and wellbeing, especially to children. 
 
I note the response by RRED to my earlier letter calling for the Scottish Government to 
persuade all health and leisure trusts in Scotland to adopt the same policy.  While specific 
instances are a matter for the relevant local authority, Ministers would be happy to support 
such a call. 
 
I hope that the foregoing is helpful to the committee. 
 
 



PE1642/J 
Petitioner submission of 14 November 2017 

While I am disappointed that there will be no move towards legislation on this I do 
welcome the support for local government and public sector initiatives. I hope that 
the Scottish Government will take responsibility for calling on all councils, publicly-
funded organisations and the NHS to encourage or require them to ban the sale and 
consumption of energy drinks on their premises. Can the Committee confirm if that 
will happen? 
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Public Petitions Committee 

4th Meeting, 2018 (Session 5)  

Thursday 22 March 2018 

PE1645: Review of legal aid in Scotland 

Note by the Clerk 

Petitioner James Ward 

Petition 
summary 

Calling on the Scottish Parliament to urge the Scottish Government to 
review legislation relating to access to legal aid in Scotland, 
particularly in relation to clarity about discretionary powers. 

Webpage parliament.scot/GettingInvolved/Petitions/PE01645  

Introduction 

1. This petition was previously considered by the Committee on 21 September 
2017. At that meeting the Committee agreed to write to the Scottish 
Government, Scottish Legal Aid Board, Law Society of Scotland and the 
Independent Strategic Review of Legal Aid.  

2. The responses are included in the annexe to this note. The Committee is 
invited to consider what action it wishes to take on the petition. 

Committee consideration 

3. The Committee sought information from the Scottish Government on the issue 
of Scottish Ministers’ discretionary power to determine whether a person may 
access legal aid from the Scottish Legal Aid Fund. 

4. The Scottish Government’s submission provides the context of administration 
of the Scottish Legal Aid Fund (“the Fund”), including consideration of 
applications for assistance from the fund, by the Scottish Legal Aid Board, as 
established under the Legal Aid (Scotland) Act 1986 (“the 1986 Act”).  

5. It explains that the discretionary power referred to in the petition is provided 
under section 4(2)(c) of the 1986 Act and allows Scottish Ministers “to make a 
determination that other payments should be made out of the Fund”. While 
there are no criteria for the exercise of the discretionary power, it is  not without 
boundaries, in that it has “legal limits which derive from the overall scheme of 
the 1986 Act and general principles of administrative law. 

6. The Scottish Government advises that, in deciding whether to exercise the 
power, the Scottish Ministers “will assess each case on its merits”, and adds 
that while it is not possible to set out an exhaustive list of factors that are taken 
into account when considering whether to grant legal aid, it does generally 
involve consideration of whether— 

http://www.parliament.scot/GettingInvolved/Petitions/PE01645
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 it is necessary to protect ECHR rights 
 the creation of new proceedings in legislation has created a temporary 

gap which needs to be filled pending amendment of existing regulations. 

7. The Scottish Government provides examples of when the Scottish Ministers 
have made a determination under the discretionary power, which it considers 
demonstrate how “the power can be exercised flexibly to make a payment from 
the Fund to a named individual or to any member of the public falling within the 
circumstances described in the determination. 

8. The Scottish Government adds that the number of determinations made each 
year under the power is expected to be very small, but that it is “considering 
how best to ensure that information about its discretionary powers is made 
more widely available”. 

9. The Scottish Legal Aid Board indicated that it did not wish to add anything 
further to the Scottish Government submission, considering that the petition 
directly concerns the issue of a discretionary power under section 4(2)(c) of the 
Legal Aid (Scotland) Act 1986 and is therefore a matter for Scottish Ministers.   

10. The Independent Strategic Review of Legal Aid was announced by the Minister 
for Community Safety and Legal Affairs in February 2017. In its submission it 
explains that it has been exploring “how best the legal aid system can 
contribute to improving people’s lives” and is about “ensuring that there is a 
flexible and progressive system that is sustainable and cost effective”. It adds— 

“The review also provides an opportunity to take a strategic, independent and 
long term look at the legal aid system to ensure that it is fit for purpose, fair 
and that Scotland’s population can continue to access support when they 
need it most.”  

11. The Review’s submission indicates that to help inform its report findings, it 
issued a call for evidence to “over 150 bodies across the spectrum of justice 
stakeholders including public sector bodies, representative bodies and 
voluntary organisations”. It adds that this drew “a range of very effective 
responses”. 

12. Subsequently, the chair of the review has continued to gather evidence, and 
has met with a wide range of stakeholders. The submission notes that the chair 
of the review is due to report to Ministers by the end of February 2018. 

13. The Law Society of Scotland fully supports the petitioner’s call for a review and 
adds that it has “fully engaged” with the independent strategic review on a 
number of occasions, including by responding to its call for evidence. It 
indicates that its submission to the Review identifies four “challenges” within the 
system: simplification; scope; technology; delivery. 

14. In relation to the view expressed in the petition that the current procedures are 
confusing, the Law Society agrees that the system is “complex and difficult to 
navigate both for solicitors and members of the public”. It states— 
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“Though much of the detail of how legal aid operates is contained in 
secondary regulations, the system does not appear to work effectively or 
efficiently in ensuring access to justice.” 

15. The Law Society considers that this confusion is exacerbated by the “range of 
tests to be applied depending on a number of factors”, including the sort of aid 
required, the type of procedure, and the stage of the process. It considers that 
the “system is overly bureaucratic with high level of administration required” 
and indicates that it has proposed a simpler and more modern system to the 
independent review. 

16. In terms of scope, the Law Society also provides examples of where the 
discretionary power has been applied. It considers that these examples 
“illustrate how rarely this power should be exercised as most applications for 
legal assistance will fall to be determined by reference to the relevant 
regulations and rules”. 

17. The Law Society does consider, however, that the scope of legal aid should be 
reviewed and reassessed in the context of the increased pace of legislative 
change and the increasing pressures on the system from financial budget 
constraints, as well as advances in technology. It adds its concerns about 
factors which it considers provide challenges to the sustainability of the delivery 
of legal aid.  

18. In his submission the petitioner believes that giving the Scottish Ministers 
discretionary powers “overloads the appeals system”, and the slowdown in 
funding has an impact on justice for all.  

Conclusion 

19. The Committee is invited to consider what action it wishes to take. Options 
include— 

 to write to the Scottish Government in light of the anticipated publication of 
the report of the Independent Review, asking for information on how it will 
respond to any recommendations that the review may make in relation to the 
action called for in the petition. 

 Any other action the Committee wishes to take. 

Clerk to the Committee 

Annexe 

The following submissions are circulated in connection with consideration of the 
petition at this meeting— 

 PE1645/B: Scottish Government submission of 26 October 2017 (80KB pdf) 
 PE1645/C: Independent Strategic Review of Legal Aid submission of 2 

November 2017 (66KB pdf) 

http://www.parliament.scot/S5_PublicPetitionsCommittee/Submissions%202017/PE1645_B_Scottish_Government.pdf
http://www.parliament.scot/S5_PublicPetitionsCommittee/Submissions%202017/PE1645C_Independent_Strategic_Review_of_Legal_Aid.pdf
http://www.parliament.scot/S5_PublicPetitionsCommittee/Submissions%202017/PE1645C_Independent_Strategic_Review_of_Legal_Aid.pdf
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 PE1645/D: Scottish Legal Aid Board submission of 7 November 2017 (62KB 
pdf) 

 PE1645/E: Law Society of Scotland submission of 7 November 2017 (123KB 
pdf)  

 PE1645/F: Petitioner submission of 21 February 2018 (6KB pdf) 

All written submissions received on the petition can be viewed on the petition 
webpage. 

http://www.parliament.scot/S5_PublicPetitionsCommittee/Submissions%202017/PE1645_D_SLAB.pdf
http://www.parliament.scot/S5_PublicPetitionsCommittee/Submissions%202017/PE1645_D_SLAB.pdf
http://www.parliament.scot/S5_PublicPetitionsCommittee/Submissions%202017/PE1645E_Law_Society_of_Scotland.pdf
http://www.parliament.scot/S5_PublicPetitionsCommittee/Submissions%202017/PE1645E_Law_Society_of_Scotland.pdf
http://www.parliament.scot/S5_PublicPetitionsCommittee/Submissions%202018/PE1645_F.pdf
http://www.parliament.scot/GettingInvolved/Petitions/PE01645


PE01645: Review of legal aid in Scotland 
Petitioner James Ward 
Date 
Lodged 

15 March 2017 

Petition 
summary 

Calling on the Scottish Parliament to urge the Scottish Government to 
review legislation relating to access to legal aid in Scotland, 
particularly in relation to clarity about discretionary powers. 

Previous 
action 

I have communicated with my MSP and the Scottish Government. 

Background 
information 

The current procedures for accessing legal aid are confusing, 
particularly in relation to the discretionary powers available to Scottish 
Ministers. People should have a right to a fair hearing and in some 
instances this might require access to legal aid. Scottish Ministers 
have discretionary powers in exceptional circumstances to determine 
whether a person may access legal aid – but these powers and 
circumstances aren’t clearly defined, which could leave it open to 
misapplication which was not what the law was intended to do in a 
democratic country. 

 



  
 

PE1645/B 
Scottish Government submission of 26 October 2017 
 
I refer to your letter of 6 October requesting information regarding the Scottish Ministers’ 
discretionary power to direct payments be paid out of the Scottish Legal Aid Fund.  And the 
submission of 26 June 2017 which contains an overview of the operation of the legal aid 
system in Scotland and the respective roles of the Scottish Ministers and the Scottish Legal 
Aid Board.   
 
The Legal Aid (Scotland) Act 1986 (the 1986 Act) established the Scottish Legal Aid Board 
(the Board) and requires the Board to administer the Scottish Legal Aid Fund (the Fund).   
In deciding whether to make a payment out the Fund, the Board must apply the rules laid 
down in legislation.  The rules on provision of publicly funded legal assistance are set out in 
the 1986 Act and detailed secondary legislation made under that Act.   
 
Applications for assistance are made to the Board on behalf of the applicant by the solicitor 
acting for the applicant.  Applications are not accepted directly from members of the public 
because the assistance is to cover the legal costs of those acting for the applicant.  The 
Scottish Ministers are not involved in the decision making process to grant or refuse 
assistance.  This is the function of the Board. 
 
Although there are detailed provisions on eligibility and applicability, section 4(2)(c) of the 
1986 Act contains a discretionary power for the Scottish Ministers to make a determination 
that other payments should be made out of the Fund.   
 
The 1986 Act does not set out any criteria for the exercise of this power. This does not mean 
the exercise of the power is without boundaries.   The power has legal limits which derive 
from the overall scheme of the 1986 Act and general principles of administrative law. The 
power should not be used to make payments that are unconnected to legal assistance. For 
example, it could not be used to provide funding to repair roads. Further, the power should 
not be used to cut across the operation of the existing rules made by the 1986 Act and 
legislation made under that Act.  
 
In deciding whether to exercise the power, the Scottish Ministers will assess each case on its 
merits and whether it is reasonable to grant assistance in the particular circumstances to 
ensure effective participation in legal proceedings.  Accordingly, it is not possible to set out 
an exhaustive list of factors that are considered.   However, the approach taken by Scottish 
Ministers in considering whether to grant legal aid generally involves consideration of 
whether- 
 

(a) it is necessary to protect ECHR rights 
(b) the creation of new proceedings in legislation has created a temporary gap which 
needs to be filled pending amendment of existing regulations. 
 

In considering whether there is an entitlement to public funding for representation under 
ECHR, Scottish Ministers are required to consider all of the facts and circumstances 
including (a) the importance of the issues at stake, (b) the complexity of the procedural, legal 



  
 

and evidential issues and (c) the ability of the individual to represent themselves without 
legal assistance having regard to his age and mental capacity.(see paragraph 51 of Lord 
Glennie’s decision in WF, 9th February 2016)  
 
For example, in 2016, the Scottish Ministers made a determination that the Board pay out of 
the Fund fees and outlays incurred by a solicitor in connection with the provision of 
assistance to a client seeking to oppose the recovery of medical or other sensitive 
documents by an accused person in criminal proceedings.  This followed the decision of 
Lord Glennie in WF in the Outer House of the Court of Session that WF’s Convention rights 
entitled her to be heard.  Scottish Ministers then applied the principles set out above in 
assessment what was required to enable WF to participate effectively in the proceedings. 
In relation to situations where a temporary gap is identified the determination provides for the 
Board to pay out of the Fund assistance on the same terms as would have been available to 
that applicant prior to the change.   
 
For example, changes to legal aid had not kept pace with the introduction of a change to the 
organisation of the courts and tribunal and that inadvertently left applicants without 
assistance which they would have been entitled to prior to the change.   A determination was 
made in 2010 to pay for asylum and immigration cases before the First-Tier Tribunal and the 
Upper Tribunal.   
 
In both these examples, the determination was followed by regulations to address the 
problems – SSI 2017/291 and SSI 2010/239 respectively. 
 
The Scottish Ministers also exercised the power in the unique circumstances of the potential 
private prosecution of the Glasgow Bin Lorry driver. In the case of the request for funding by 
the solicitors for the potential accused, Scottish Ministers considered that it was appropriate 
to apply similar criteria to an application for Advice by Way of Representation in relation to 
the consideration of the Bill for criminal letters. In relation to the request for funding by the 
solicitors for the families of the victims, Scottish Ministers decided that in the unique 
circumstances of this case it was appropriate to make a determination. In making that 
decision, Ministers took into account that it was very clear from the case law that it is 
necessary to establish very special circumstances to justify the rare and exceptional step of 
passing a Bill for criminal letters. In that case, the Lord Advocate had declined to prosecute 
and stated his reasons in full for that decision. Scottish Ministers took into account that the 
existing case law did not deal with the situation in which the arguments for a private 
prosecution were founded upon a disagreement with the legal basis of the Crown’s decision 
not to prosecute.  
 
It was in these circumstances that the issues raised in that cases dealt with an issue of 
important public policy and raised novel and constitutionally important questions about the 
system of public prosecution. All parties with an interest in this matter had a right to be 
legally represented. Scottish Ministers therefore considered that in the circumstances of that 
case it was appropriate to make a determination in the public interest. This ensured all 
parties were adequately represented so the court could obtain the maximum assistance in 
deciding whether the arguments set out in that Bill would constitute the sort of special 

https://www.scotcourts.gov.uk/search-judgments/judgment?id=2af906a7-8980-69d2-b500-ff0000d74aa7
https://www.scotcourts.gov.uk/search-judgments/judgment?id=2af906a7-8980-69d2-b500-ff0000d74aa7


  
 

circumstances that would justify the rare and exceptional step of passing a Bill for Criminal 
letters. That determination was also restricted to consideration of the Bill for Criminal Letters. 
A separate application would have been required for a determination on funding for a private 
prosecution in the event that the High Court had decided to pass the Bill and order the issue 
of criminal letters. 
 
As the preceding examples demonstrate, the power can be exercised flexibly to make a 
payment from the Fund to a named individual or to any member of the public falling within 
the circumstances described in the determination.  
 
Finally, the exercise of the power by the Scottish Ministers to make or not to make a 
determination can be reviewed by the courts, as it was in WF. 
 
The Scottish Ministers do not use the power frequently as most of the requirements for 
public funding of proceedings are dealt with by the Act and related Regulations. In each year 
the number of determinations can be expected to be very small.   
 
The Scottish Government is considering how best to ensure that information about its 
discretionary powers is made more widely available. 



PE1645/C 
Independent Strategic Review of Legal Aid of 02 November 2017 
 
I refer to your letter dated 6 October 2017 regarding petition PE1645 by James Ward 
calling for the Scottish Government to review legislation relating to access to legal 
aid in Scotland, particularly in relation to discretionary powers. 
 
The independent strategic review of legal aid was announced by the Minister of 
Community Safety and Legal Affairs, Annabelle Ewing on 2 February 2017. The 
review is chaired by Martyn Evans, chief executive of the Carnegie UK Trust, and he 
is due to report to Ministers by the end of February 2018. 
 
The review is exploring how best the legal aid system can contribute to improving 
people’s lives now and in the future. This review is about ensuring that there is a 
flexible and progressive system that is sustainable and cost effective. The review 
also provides an opportunity to take a strategic, independent and long term look at 
the legal aid system to ensure that it is fit for purpose, fair and that Scotland’s 
population can continue to access support when they need it most. 
 
The panel, made up of an international legal aid expert and individuals who reflect a 
wide range of legal and public interests, have met five times to date. 
 
Gathering evidence from a full range of stakeholders with an interest in legal aid is 
crucial to help inform the report findings.  A formal call for evidence was issued in 
March 2017 which closed in May 2017. It was sent to over 150 bodies across the 
spectrum of justice stakeholders including public sector bodies, representative 
bodies and voluntary organisations.  
 
That formal call for evidence drew a range of very effective responses. Since it 
ended the chair has continued to gather evidence and has held many discussions 
with a very wide range of stakeholders. 
 
I have copied this letter to the Justice Committee for information. 
 
 
 
 
 
 
 
 
  



PE1645/D 
Scottish Legal Aid Board submission of 7 November 2017 
 
Thank you for inviting SLAB to contribute to the Committee’s consideration of Public 
Petition PE1645 regarding legal aid. 
 
This petition directly concerns a discretionary power of Scottish Ministers under 
Section 4(2)(c) of the Legal Aid (Scotland) Act 1986 to make a determination that 
payments not subject to the standard rules on provision of publicly funded legal 
assistance as set out set out in the 1986 Act and relevant secondary legislation 
should be made out of the Legal Aid Fund. This is therefore a matter for Scottish 
Ministers. 
 
SLAB notes the Scottish Government’s further submission of 26 October 2017 and 
does not wish to add anything further to this. 
 

 

 

 

 

 

 

 

  



PE1645/E 
Law Society of Scotland submission of 7 November 2017  
 
Thank you for your letter of 6 October referring to Public Petition PE1645. You 
specifically requested our views on the petition as well as the wider challenges in 
accessing the legal aid system.  
 
The petition calls for a review of the legislation as the current procedures for 
accessing legal aid are confusing. It indicated that people should have the right to a 
fair hearing. In some cases, this may require access to legal aid. 
  
As the professional body for over 11,000 Scottish solicitors, we are committed to 
promoting access to justice through the provision of legal aid. Legal aid and access 
to justice are fundamental concerns for the profession and not simply those of our 
members who are engaged in legal aid practice.  
 
The legal aid system provides social justice and gives people the right to advice and 
representation when facing some of the most challenging situations in their lives. 
These can include criminal charges, unfair dismissal or unlawful eviction. Legal aid 
helps to ensure equality before the law. Legal assistance provides assistance to a 
wide range of the population of Scotland with legal help in around 250,000 cases in 
2016.  
 
Review of Legal Aid  
We fully support the petition’s call for the review of legislation relating to access to 
legal aid. On 1 February 2017, Annabelle Ewing MSP, Minister for Community 
Safety and Legal Affairs announced that an independent group was being set up to 
review the legal aid system1 . The Review has a high level remit of:  
 
 “legal aid in the twenty-first century: how best to respond to the changing justice, 
social, economic, business and technological landscape”.  
 
We welcomed this announcement as there has not been comprehensive review of 
legal aid since 2004. We have fully engaged with the Review team on a number of 
occasions and submitted a detailed response to the call for evidence2.  
 
This response built on our own earlier policy development and consultation on legal 
aid which culminated in our strategy paper ‘Legal assistance in Scotland: Fit for 21st 
Century3.This paper identified a number of challenges which provided the context 
and focus in our response to the Review group. These challenges were as follows:  
 
 
 
 
 
 
1 https://news.gov.scot/speeches-and-briefings/review-of-legal-aid  
2 https://www.lawscot.org.uk/media/10441/final-law-society-of-scotland-response-to-
independent-strategic-legal-aid-review-call-for-evidence-aug-2017-corrected.pdf  
3 https://www.lawscot.org.uk/media/10394/legal-aid-reform-document.pdf  



Simplification  
This is core to the challenges that need to be addressed. The petition refers to the 
current system as being ‘confusing’. We agree that the system is complex and 
difficult to navigate both for solicitors and members of the public. The statutory 
framework was set up by the Legal Aid (Scotland) Act 1986 which also set up the 
Scottish Legal Aid Board who administers the Scottish Legal Aid Fund. Though 
much of the detail of how legal aid operates is contained in secondary regulations, 
the system does not appear to work effectively or efficiently in ensuring access to 
justice.  
 
Confusion is exacerbated as there are a range of tests to be applied depending on a 
number of factors. That includes the questions whether civil or criminal legal aid is 
required, if it is solemn or summary procedure, whether representation in court or 
tribunal is involved and the stage of the process. Thereafter, there will be issues 
around the eligibility test that applies. That means the system is overly bureaucratic 
with high level of administration required.  
We have proposed that there should be a simpler and more modern system with 
block fees, creating an efficient and predictable system, both for solicitors and the 
public, in determining exactly when and in what circumstances legal aid will be 
granted. That would reduce costs for both solicitors and the Scottish Legal Aid 
Board.  
 
Scope  
A specific concern arising from the petition relates to the operation of section 4(2) (c) 
of the 1986 Act which contains discretionary provisions for Scottish Ministers to 
make a determination that other (our emphasis) payments should be made out of 
the fund in respect of legal aid. There are no criteria or specific factors set out for the 
exercise of this power though ‘other’ payments must, of course, relate to legal 
assistance.  
 
Scottish Ministers will assess any case coming before them in deciding whether to 
permit the exercise of such provisions. That section operates alongside the rules and 
regulations set out under primary and secondary legislation governing the grant of 
legal assistance.  
 
Broadly, the section will operate when a situation requiring advice and assistance 
arises that is not covered by the rules applying to the grant of legal assistance. That 
section, therefore, gives Scottish Ministers wide discretion as to whether or not to 
direct the grant of legal aid. The exercise of such power, normally, the refusal, is 
subject to the normal review procedure of the courts. Examples perhaps best 
illustrate where this power has been used to understand its remit:  
 
• F v Scottish Ministers [2016] CSOH 27: This review reduced an earlier decision 
providing a complainer with a right to be heard and represented in the proceedings 
for recovery of her medical records sought in a criminal case. The case raised a 
possible infringement of her Article 8 rights allowing her with an opportunity to 
oppose the application. The court decided that she was entitled to have her  



Convention rights protected effectively. Whether legal aid was required would 
depend on the particular facts and circumstances of each case, including the ability 
of the individual to represent themselves without legal assistance, having regard to 
age, mental capacity, vulnerability and continuing distress. 
The issue of her vulnerability resonates with our comments on scope of legal aid that 
legal aid must be available for those that are intimidated by the court process or 
where they cannot be expected to speak up in court and present their arguments 
coherently and forcefully. These are significant factors in consideration when legal 
aid is to be provided.  
 
• Glasgow Bin lorry case: This was a very unique case where Advice by Way of 
Representation was granted to the Bin Lorry driver in connection with the application 
for a Bill for Criminal Letters seeking to permit a private prosecution. The families too 
were granted legal aid to fund their action for private prosecution.  
 
Private prosecutions, though competent, in Scotland are exceptionally rare so that 
legal assistance was granted to both sides in that unique case which reviewed, in 
effect, the Lord Advocate’s refusal in the circumstances, to prosecute.  
These two examples illustrate how rarely this power should be exercised as most 
applications for legal assistance will fall to be determined by reference to the relevant 
regulations and rules.  
 
Looking more widely at the scope of legal aid, we consider that it is an area where 
there are significant challenges. There needs to be a broad scope for legal aid to 
safeguard all in society. Every individual requires to be able to access legal advice 
and support to face challenges highlighted above, be it in the criminal or civil court. 
All categories of law should be included.  
 
Certainly, there is an increased pace of legislative changes, whether through the 
implementation of new procedures or crimes. Examples include the provision of legal 
advice at the police station and the forthcoming implementation of the Part 1 of the 
Criminal Justice (Scotland) Act 2016 which changes arrest and detention 
procedures. Access to justice does need to ensure that the system maintains the 
flexibility to ensure that the right to legal aid is secured where processes change. 
Section 4 of the 1986 Act is important as a stopgap where situations are unique or 
might be said to be to be exceptional in which legal assistance is required. It should 
not be the route for common place or everyday situations which should be fully 
served by the rules and regulations.  
 
The increasing pressures on the legal aid system from financial budget constraints 
must also be recognised. There must be adequate remuneration to solicitors to 
recompense them for undertaking legal assistance and ensure legal aid funded 
clients are able to find a solicitor to assist them with their case. There are examples 
where there may be issues in finding representation such as enforcement of cross 
border child maintenance order. These matters need to be kept under review as 
there should not be any category of case or geographical restrictions on accessing 
legal assistance.  



Technology  
There are wide ranging changes envisaged across the justice system in the use of 
technology from the development of electronic case submissions and management 
for simple procedure to pre-recorded evidence and the development of a digital vault 
in criminal cases. The system of legal aid needs to reflect and adapt to such 
changes.  
 
Delivery of legal aid  
There have been a number of concerns expressed about access to justice being 
sustained in the future. Challenges have been identified with rural provision of 
advice, especially where conflict of interest issues arise and require parties to travel 
long distances to receive advice. The demography of criminal legal aid practice has 
shown a lack of solicitors seeking a career in this field due to low remuneration and 
the antisocial aspects such as 24/7provision of legal advice. A number of firms have 
withdrawn from the provision of legal advice.  
 
We now look forward to the outcome of the Review. We hope the Review will 
represent a long term, independent and strategic look at the system of legal aid 
including its purpose and the outcomes. We are committed to playing our part to 
ensure there is a fair, accessible and understandable system providing access to 
legal assistance for those who require it.  
 
We hope that this information assists the Committee in its consideration of the 
petition. If we can provide any further information, please do contact me. 
 
 
 
 
 
 
 
  



PE1645/F 
Petitioner submission of 21 February 2018  
 
All I wish to say to the committee is that it should not be Government Ministers 
deciding  what part of a person Human Rights should be given or not. 
 
We have this in place, it is called a Scottish Judge which I have faith in. We do not 
require every legal definition that is unclear running to Judge seeking additional 
legal cost for a judicial review that is not required giving Minsters discretionary power 
overloads the appeal system. Funding is also slowing down this which impacts 
on Justice for all. 
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Public Petitions Committee 

4th Meeting, 2018 (Session 5)  

Thursday 22 March 2018 

PE1655: Scotland’s National Scenic Areas 

Note by the Clerk 

Petitioner Christine Metcalfe on behalf of Avich and Kilchrenan Community 
Council 

Petition 
summary 

Calling on the Scottish Parliament to urge the Scottish Government to 
review the process for designation of National Scenic Areas (NSAs) 
and consider increasing the number of NSAs in Scotland to protect the 
natural landscape and support the tourism sector. 

Webpage parliament.scot/GettingInvolved/Petitions/PE01655  

Introduction 

1. This is a continued petition first considered by the Committee on 14 September 
2017, when it took evidence from the petitioner. At that meeting the Committee 
agreed to write to the Scottish Government, Scottish Natural Heritage and 
COSLA. Responses are provided in the annexe to this note, and the Committee 
is invited to consider what action it wishes to take. 

Committee consideration 

2. The Scottish Government provides context and sets out its position with regard 
to National Scenic Areas— 
 

“The process for the designation of NSAs is provided by section 50 of the 
Planning etc. (Scotland) Act 2006 and we have no plans at present to review 
the process or the extent of NSAs in Scotland.” 

 
3. It also addressed the Committee’s question about whether its policy on wind 

farms, including environmental impact assessments, contributes to its current 
position on NSAs. The Scottish Government indicates that its current policy is 
“to support the deployment of onshore wind while … protecting the environment 
(landscape and visual, ecological and other environmental impacts”. 

4. In response to the Committee’s request for the Scottish Government’s view on 
the suggestion of the provision of regular updates to the Parliament on the 
cumulative impact of wind farms, the Scottish Government states— 

“The consideration of potential cumulative impacts is recognised as an 
important part of the planning process. However, it is not something which we 
consider could be readily or meaningfully quantified as a national impact for 
reporting purposes.” 

http://www.parliament.scot/GettingInvolved/Petitions/PE01655
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5. It sets out a number of factors that it considers would require to be taken into 
account, including the consideration of a range of specific circumstances for 
each individual proposal and the limited indication of cumulative impacts that 
would be provided based on a single map or dataset. It concludes— 

“In our view, cumulative impacts are best assessed through the consenting 
process for individual developments, and through the Strategic Environmental 
Assessment (‘SEA’) by planning authorities of local development plans.” 

6. Scottish Natural Heritage considers that NSAs represent an important natural 
asset for Scotland, but summarises its position— 

“We do not consider that revisiting the existing suite or adding new NSAs is a 
priority at the present time.”     

7. Scottish Natural Heritage notes that the current suite of NSAs were first 
identified by the Countryside Commission for Scotland in the late 1970s. It 
refers to Scotland’s Scenic Heritage description of the premise of NSAs, noting 
that the designation is “intended to manage landscape change, not prohibit 
development”. 

8. It outlines the four steps within its approach to management of NSAs, which it 
explains is in keeping with the Council of Europe’s European Landscape 
Convention. 

9. It refers to steps it has taken in recent years to ensure the effective safeguard 
and enhancement of existing NSAs, including most recently the re-designation 
of the original 40 NSAs under new legislation in 20101. 

10. Scottish Natural Heritage also refers to the review of NSAs in the late 1990s, 
which at that time concluded “there can be no presumption that the present 
series should be expanded but … there is a case to examine as to whether the 
present 40 areas adequately cover the full range of Scotland’s best 
landscapes”. It states— 

“SNH considers this finding is still relevant, but that ensuring we are making 
the most of the existing suite is the greater priority.” 

11. In their submission of 5 February the petitioners state that they were “surprised 
by both the Scottish Government’s refusal of the request and reasoning 
expressed”. They consider that “using an energy policy as a reason for refusal 
is irrelevant to reviewing the extent of NSAs for their own sake”, and they 
indicate that they have requested information from the Scottish Government to 
support its position. 

12. The petitioners contend that the pressure on the landscape, particularly from 
windfarms, “would not have been envisioned in the 1970s”. They consider 
that— 

                                                             
1 Amendment to the Town and Country Planning (Scotland) Act 1997. 
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“SNH’s ability to fulfil their task in respect of our threatened landscapes has 
been seriously weakened by restrictions on which applications they can 
become involved.” 

13. The petitioners express concern that “the system as it stands is failing to 
provide adequate protection for areas which would benefit from being either 
taken into existing NSAs or National Parks [and] it is an inescapable fact that 
there are economic, environmental and social benefits to be gained by having 
more National Scenic Areas and National Parks”. 

14. To support their position the petitioners provide a table of some of the section 
36 consent applications being considered by the Scottish Government Planning 
and Environmental Appeals Division, which they consider demonstrates why 
there is a need for an increase in NSAs. 

15. The petitioners provided a further submission on 18 February, which includes a 
link to a report by Mountaineering Scotland which shows how visitor numbers 
have fallen in areas hosting wind farms. They also provide three maps to “fully 
demonstrate risks of excessive wind power developments in Scottish scenic 
areas”. The most recent map available is from 2014 and the petitioners note— 

“Clearly this picture will have changed as numbers of installations throughout 
Scotland have risen dramatically. Many of the sites shown as scoping or as 
applications will have been approved and/or constructed.” 
 

16. The petitioners provide a link to the UK Government’s Renewable Energy 
Planning Database, a spreadsheet that is updated monthly, which the 
petitioners consider provide a “good insight into the situation for the Scottish 
landscape”. They note that, as at January, there were 3477 turbines operational 
in Scotland.  

Conclusion 

17. The Committee is invited to consider what action it wishes to take. Options 
include — 

 To close the petition on the basis that the Scottish Government has no plans 
at present to review the process or the extent of NSAs in Scotland, and that 
Scottish Natural Heritage does not consider a review to be a priority at this 
time. In closing the petition, the Committee may note the petitioners’ 
particular concerns about the planning process, and draw their attention to 
the Local Government and Communities Committee’s scrutiny of the 
Planning (Scotland) Bill. 

 To refer the petition to the Local Government and Communities Committee 
for consideration as part of its scrutiny of the Planning (Scotland) Bill.  

 To take any other action the Committee considers appropriate. 

Clerk to the Committee 

https://www.gov.uk/government/collections/renewable-energy-planning-data
https://www.gov.uk/government/collections/renewable-energy-planning-data
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Annexe 

The following submissions are circulated in connection with consideration of the 
petition at this meeting— 

 PE1655/A: Scottish Government submission of 16 October 2017 (78KB pdf) 
 PE1655/B: Scottish Natural Heritage submission of 16 October 2017 (197KB 

pdf) 
 PE1655/C: Petitioner submission of 5 February 2018 (350KB pdf) 
 PE1655/D: Petitioner submission of 18 February 2018 (664KB pdf) 

All written submissions received on the petition can be viewed on the petition 
webpage. 

http://www.parliament.scot/S5_PublicPetitionsCommittee/Submissions%202017/PE1655_A.pdf
http://www.parliament.scot/S5_PublicPetitionsCommittee/Submissions%202017/PE1655_B.pdf
http://www.parliament.scot/S5_PublicPetitionsCommittee/Submissions%202017/PE1655_B.pdf
http://www.parliament.scot/S5_PublicPetitionsCommittee/Submissions%202018/PE1655_C.pdf
http://www.parliament.scot/S5_PublicPetitionsCommittee/Submissions%202018/PE1655_D.pdf
http://www.parliament.scot/GettingInvolved/Petitions/PE01645


PE1655: Scotland's National Scenic Areas 
Petitioner Christine Metcalfe on behalf of Avich & Kilchrenan Community 

Council 
Date 
Lodged 

07/06/2017 

Petition 
summary 

Calling on the Scottish Parliament to urge the Scottish Government to 
review the process for designation of National Scenic Areas (NSAs) 
and consider increasing the number of NSAs in Scotland to protect 
the natural landscape and support the tourism sector. 

Previous 
action 

I contacted the Scottish Government in December 2016 

Background 
information 

Currently, there are 40 NSAs across Scotland. In 2015, in relation to 
petition PE1564, the Scottish Government indicated that it had no 
plans to designate any further NSAs. 

It is becoming clear that due to pressures from various quarters, 
including those of the renewable energy industry (both NPF3 and the 
Scottish Planning Policy (SPP p.43) mention NSAs in the context of 
windfarm development), some areas deserving of the title of National 
Scenic Area have not yet been recognised as being in urgent need of 
this. One such location, for example, is Loch Awe in Argyll. 

The loch has a distinct and unique regional character, and provides 
an increasingly rare, quieter experience in an unspoilt landscape. It is 
extremely narrow, and is therefore vulnerable to significant 
detrimental impacts from any large renewable energy or infrastructure 
projects unavoidably visible to both sides of the loch. 

These potential impacts on the tranquility and beauty of the area will 
have a subsequent impact on the locally dependent tourism sector 
and upon the natural wildlife in the Loch Awe area (which includes the 
Glen Etive and Glen Fyne Golden Eagle Special Protection Area). 

While I have used Loch Awe as a specific example, the impacts of 
large infrastructure projects might also affect many other areas of 
Scotland that have their own distinct and unique regional character. 
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PE1655/A 
Scottish Government submission of 16 October 2017 
 
Thank you for your request of 19 September 2017 for views on Petition 1655 
(Scotland’s National Scenic Areas). This petition calls on the Scottish Parliament to 
urge the Scottish Government to review the process for designation of National 
Scenic Areas (NSAs) and consider increasing the number of NSAs to protect 
Scotland’s natural landscape and support the tourism sector. The Committee asked 
in particular whether the Scottish Government’s policy on wind farms, including 
environmental impact assessments, contributes to its position on not reviewing the 
NSAs process, and requested a view on the suggestion of the provision of regular 
updates to the Scottish Parliament on cumulative impact. 
 
The process for the designation of NSAs is provided by section 50 of the Planning 
etc. (Scotland) Act 2006 and we have no plans at present to review the process or 
the extent of NSAs in Scotland. 

Onshore wind development is essential to Scotland’s transformation to a fully 
decarbonised energy system by 2050. Development in the right areas brings 
opportunities which underpin our vision to grow a low carbon economy and build a 
fairer society. Our current policy is to support the deployment of onshore wind while: 

 protecting the environment (landscape and visual, ecological and other 
environmental impacts); 

 protecting residential amenity; and 
 maximising local benefits, including through promoting shared ownership and 

community benefits. 

The consideration of potential cumulative impacts is recognised as an important part 
of the planning process. However, it is not something which we consider could be 
readily or meaningfully quantified as a national impact for reporting purposes. 
Understanding the cumulative effect of wind farms on NSAs would require more than 
a map or list of the locations of wind farms. Impacts would require consideration of 
the specific circumstances of individual proposals, such as how developments relate 
to each other in design and in relationship to their surroundings; their frequency as 
one moves through the landscape; and their visual separation to allow experience of 
the character of the landscape in-between. A map or dataset of the location of 
individual wind farms can provide an indication of likely cumulative impacts, but 
would not tell you what the cumulative effects are, or their degree. It would also be 
limited in time to the last time the map was updated, after which the impacts may 
change as over time wind farm sites are re-powered or decommissioned. In our 
view, cumulative impacts are best assessed through the consenting process for 
individual developments, and through the Strategic Environmental Assessment 
(‘SEA’) by planning authorities of local development plans. 

 



 

 

PE1655/B 
Scottish Natural Heritage submission of 16 October 2017 
 
Our Statutory Purpose 
Scottish Natural Heritage (SNH) is a non-departmental public body (NDPB) funded 
by the Scottish Government through Grant-in-Aid. We are the Scottish Government’s 
advisers on issues relating to nature and landscape.  Our statutory purpose is to: 

 secure the conservation and enhancement of nature and landscapes; 
 foster understanding and facilitate their enjoyment; and 
 advise on their sustainable use and management. 

 
Scotland’s nature and landscapes are recognised internationally, and this natural 
capital plays an important role in supporting economic growth, improving people’s 
health and wellbeing, adapting to climate change and strengthening communities.  
We work with partners both nationally and locally to maintain and enhance these 
assets and to improve the public benefits generated from their sustainable use, both 
now and in the future.  Our landscape role includes the provision of advice to 
Scottish Government on the designation and management of National Scenic Areas 
(NSAs), and the implication of policy, development and land use decisions on these 
important national assets.  
 
In summary SNH considers that: 
 NSAs represent an important natural asset for Scotland; 
 the key priority for NSAs is to ensure that the existing suite contribute fully 

to delivering social, economic and environmental objectives; and 
 our priority is to focus on the enhancement and management of our finest 

landscapes, ensuring that they are protected, cared for and available for 
people to enjoy.   

We do not consider that revising the existing suite or adding new NSAs is a 
priority at the present time. 
 
Background - the National Scenic Area designation 
 
Scotland’s landscapes and in particular its NSAs (along with its two National Parks) 
are of international renown and an important national asset – economically, socially 
and environmentally.  They are a significant attraction for Scotland’s tourism 
industry, and an important contributor to people’s quality of life and well-being.  The 
better protection, planning and management afforded by the NSA designation are 
intended to ensure these landscapes can continue to contribute positively to the 
nation.  
 
Today’s NSAs were identified in the late 1970’s by the then Countryside Commission 
for Scotland (CCS).  Following an extensive review of Scotland’s landscapes, 40 
areas considered to be “... of unsurpassed attractiveness which must be conserved 
as part of our national heritage” were identified and described in Scotland’s Scenic 
Heritage report (1978).  They cover nearly 13% of Scotland, with an emphasis on the 
mountainous and coastal landscapes of the north and west of Scotland (including 
significant island areas).  Many would be readily recognised by Scots and visitors 

http://www.snh.gov.uk/docs/B464646.pdf
http://www.snh.gov.uk/docs/B464646.pdf


 

 

alike as representing the scenic grandeur of Scotland that is such an important part 
of its identity.  Together with Scotland’s two National Parks they cover 19% of 
Scotland.  This is not an inconsiderable area, but not excessive given the prominent 
recognition of Scotland’s quality scenery at home and abroad. 
 
The NSA designation was conceived on the premise that “it is the nation’s 
responsibility to watch over and cherish this [landscape] asset and to pass it on to 
future generations in a way which will show that proper care and concern have been 
taken to accommodate necessary new developments and to retain the natural 
attractiveness and amenity which the community has inherited from its 
predecessors” (Scotland’s Scenic Heritage, 1978).  The designation is therefore 
intended to manage landscape change, not prohibit development, so that they 
remain at least equally valued in the future.  Key elements of this approach are as 
follows. 
 

 Recognition of the designation in development plans, consultation with SNH 
on a limited number of more significant types of development, and restrictions 
on some permitted development rights in NSAs.   

 A national policy test in Scottish Planning Policy to help decision makers 
balance NSA interests with wider interests (paragraph 212), and clear 
statement that wind farms will not be acceptable in NSAs (Table 1). 

 Recognition of the designation in some controls on land management activity, 
and in the past certain funding support. 

 For a small number of NSAs, through the preparation of NSA Management 
Strategies focused on managing landscape change, raising understanding 
and awareness of their landscapes, and seeking to capture more of the 
benefits they can generate.   

 
Such an approach is in keeping with the Council of Europe’s European Landscape 
Convention which informs the application of Scotland’s landscape policy at both 
national and local levels. 
 
SNH considers that we can further enhance the management of our finest 
landscapes and better harness their benefits.  In recent years we have therefore 
focused our efforts on the effective safeguard and enhancement of existing NSAs, 
including: 
 

 a review of the designation’s effectiveness, and areas selected in the 1990s; 
 the piloting of management strategies, and describing the special scenic 

qualities in the 2000s;  
 re-designating the original 40 NSAs under new legislation in 2010; and  
 supporting local authorities strategic planning and providing advice on 

development affecting NSAs.  
 
Is there a need to review the suite of 40 National Scenic Areas? 
 
Today’s suite of 40 NSAs remains the same as the original suite identified in the 
1970s.  Their ‘re-designation’ in 2010 under new legislation (see Annex), providing a 
fresh statutory basis for the designation, was largely an administrative process that 

http://www.gov.scot/Resource/0045/00453827.pdf


 

 

confirmed that the 40 areas previously identified fulfilled the new legislative 
requirements.  SNH was able to confirm this, relying in part on its analysis and 
description of the special qualities of NSAs published the same year.  SNH was not 
asked to consider the question of new NSAs  
 
The 1998 - 99 NSA Review remains the only systematic consideration of the need to 
revise the suite since they were identified in the 1970s.  The Review’s focus was on 
improving the effectiveness of the existing suite of designations (which was 
considered the priority), and it was not definitive on the need for a review of the suite.  
Nevertheless, it concluded that “there can be no presumption that the present series 
should be expanded but, twenty years on from the original surveys, there is a case to 
examine as to whether the present 40 areas adequately cover the full range of 
Scotland's best landscapes” (para 4.1).   
 
SNH’s considers this finding is still relevant, but that ensuring we are making the 
most of the existing suite is the greater priority.  These landscapes are a tremendous 
natural asset for Scotland.  As the investment in the preparation and implementation 
of NSA Management Strategies in Dumfries and Galloway demonstrates, a range of 
social, economic and environmental benefits can be garnered with greater 
understanding and wider involvement of communities in NSAs.      
 
What is the process for reviewing (and extending) the suite of NSAs?   
 
The power to designate new NSAs (or amend or revoke existing ones), lies with 
Scottish Ministers who are required to consult SNH prior to taking any such action 
(as set out in S.263A of the Town and Country Planning (Scotland) Act 1997 - see 
Annex). Sub-section (4) of the Act requires certain factors to be considered by 
Ministers, but does not prescribe the process by which any prospective areas are 
reviewed.   
 
SNH considered how any such review might be undertaken in its 1998 - 99 Review.  
Our advice recommended the establishment of a technical group to advise SNH on 
the criteria and methodology for identifying potential areas, and an inclusive process 
to build a consensus on selected areas.  Whilst these broad principles remain 
relevant, as these predate the new legislation now underpinning the designation, 
further consideration would need to be given to the process should it be required.  
  
 
 
  

http://www.snh.gov.uk/protecting-scotlands-nature/protected-areas/national-designations/nsa/special-qualities/
http://www.snh.gov.uk/docs/B464703.pdf


 

 

ANNEX – Extract from the Town and Country Planning (Scotland) Act 1997 
 
263A National Scenic Areas  
 
(1) Where it appears to the Scottish Ministers that an area is of outstanding scenic value in a 
national context and that the special protection measures specified in subsection (2) are 
appropriate for it, they may by direction designate the area as a National Scenic Area.  
 
(2) Where any area is for the time being designated as a National Scenic Area, special 
attention is to be paid to the desirability of safeguarding or enhancing its character or 
appearance in the exercise, with respect to any land in that area, of any powers under this 
Act.  
 
(3) The Scottish Ministers may issue guidance to a planning authority for the purposes of this 
section and that authority must have regard to any guidance so issued. 
 
(4) In deciding whether to designate an area as a National Scenic Area, the Scottish 
Ministers are to take account of  

(a) whether the area is of outstanding natural beauty,  
(b) the amenity of the area, including  

(i) whether it is of historical, cultural or environmental importance; and  
(ii) the nature of any buildings or other structures within it, and  

(c) any flora, fauna or physiographical features of the area, whether or not to any 
extent the product of human intervention in the landscape.  

 
(5) Any designation under subsection (1) may be varied or cancelled by a subsequent 
direction.  
 
(6) Before issuing a direction under subsection (1) or (5), the Scottish Ministers are to 
consult with  

(a) Scottish Natural Heritage, and  
(b) such other persons as are prescribed.  

 
(7) The Scottish Ministers are to compile and make available for inspection free of charge a 
list containing particulars of any area which has been designated as a National Scenic Area.  
 
(8) For the purposes of subsection (7), a list may be made available by electronic means.  
 
(9) The Scottish Ministers may by regulations make provision as to  

(a) the form of any direction under subsection (1) or (5),  
(b) the manner in which a National Scenic Area is to be described in such a direction,  
(c) the publicity to be given to any such direction, and  
(d) other procedural matters in connection with the making of such a direction.  

 
(10) Regulations under this section may make different provision for different purposes. 



PE1655/C 
Petitioner submission of 5 February 2018 
  

Given the strength of the case for increasing the number of Scottish NSAs 
after approaching a half century of no change, we were surprised by both the 
Scottish Government’s refusal of the request and reasoning expressed.  That 
is, by virtue of renewable energy being prioritised because it is ‘carbon 
free.’  Although governments have the right and responsibility to construct an 
energy policy, the consequences when imposed have to be addressed in 
order to comply with relevant UK and International Laws and 
Conventions.  So with respect, using an energy policy as a reason for refusal 
is irrelevant to reviewing the extent of NSAs for their own sake. Conversely, 
such a reason for refusal attracts the undoubted and well known adverse 
impacts of that policy, providing reasons to re-visit the decision as follows:   
 

As energy policy has been cited, in respect of renewable technologies, it is 
important for the sake of transparency that the Scottish Government provides 
proof of the claims made. In the case of wind power these involve those made 
involving CO2 emission savings and benefits. In addition to impacts on 
landscape and the rising evidence of adverse effects on our tourism sector, 
economic aspects include that this year on windless days; all installed 
turbines contributed barely 1% of our needs - with the few remaining coal fired 
and gas plants having to provide the shortfall sometimes amounting to 70%.  
An enormous expansion of the grid to serve wind power installations.  As 
Scotland knows from the controversial Beauly to Denny power line, it is ugly, 
and the cost is exorbitant for the public purse to cover. Crucially, neither the 
CO2 lost in construction, nor the CO2 lost in mining rare earth metals and 
transportation from overseas, are measured.    
 
Of additional relevance is the expert view of Euan Mearns, BSc.PhD an 
analyst and geochemistry expert (Honorary Research Fellow, Aberdeen Uni.) 
of the current CO2 picture, effects and industry claims, who states—   
  
  “...in 2014 the UK produced 471 M tonnes of CO2. Without wind power UK 

emissions would have been 485 M tonnes CO2. Hence wind abated 2.9% 
of the total. Given the environmental and economic penalties involved this 
is wholly inconsequential. Secondly, renewables enthusiasts tend to 
calculate CO2 abated by calculating directly how much gas or coal would 
have been burned to produce the renewable electricity, in this case 33 
MWh. This is over simplified and ignores system costs associated with 
integrating intermittent renewables such as degraded efficiency of fossil 
plants that are required to ramp more frequently and more steeply, the 
additional grid and transmission costs, energy storage and providing 
energy to keep turbines moving when it is calm (this is done to protect 
bearings from stress should the turbine stand still).” And— 

 
 “Efficiency and energy efficiency are good for economic growth and true 

economic growth will cause emissions to rise. I use the term “true” to 
distinguish manufacturing and useful services from derivatives trading that 
is largely emissions free. If wind and solar were to make a significant 



contribution to saving emissions it is because they are inefficient and their 
deployment may ultimately cause recession that will lead to reduced CO2 
emissions.  At the moment their backs are being covered by fossil fuel 
energy stores. But wait until the blackouts begin and productivity plunges. 
CO2 will follow the economy down.”1    

   
 It is not unreasonable for ourselves and the Committee to be in possession of 

any existing and officially recognised figures. Therefore as a freedom of 
information request AKCC has asked the Scottish Government to provide 
what information is held, from independent sources, which are used by their 
departments and officials to prove that wind power saves CO2 emissions and 
provides benefits outweighing intermittency losses and shortfall coverage.   

 
2.  A further relevant response submitted to a Forestry consultation (see Future 

of Forestry in Scotland   https://consult.gov.scot/forestry/future-of-
forestry/consultation/view_respondent?sort=excerpt&order=ascending&_b_in
dex=480&uuId=417428143 ) serves to enhance the need for more NSAs as it 
outlines the reasons why  such protection is required. It remains important as 
a means to achieve vital goals where this is concerned.  Points covered  
include that forestry and peat are the two main sources of carbon capture. It 
also refers in the 1st. paragraph of question 10 after ‘See Ramsar protection:’ 
to a short but extremely important film which we consider highlights why a 
refusal to carry out a review of NSAs is unwise. Much of our forestry and peat 
lands are integrated and in serious need of real protection. The current 
practice of industrialising our forests and peatlands is releasing vast quantities 
of CO2 into the atmosphere.  
 

 The deforestation and loss of peat that has already occurred in Scotland to 
facilitate wind energy production, is a vast loss of a natural, irreplaceable, 
major carbon store; a complete contradiction, when reducing CO2 emissions 
is apparently the goal of installing windfarms.   In respect of forests and the 
sphagnum moss, peat formation drivers hold significant amounts of slowly 
released water held for long periods in the uplands before finally filtering 
towards the lowlands. The degree of natural regulation provided contributes to 
important prevention of downstream flooding - also purifying the water before 
it enters the reservoirs and the rivers. An increase in NSAs would provide 
added protection for more of these ‘at risk’ areas. Again, Loch Awe is a prime 
example of such.   

 
3. Turning to the Scottish Natural Heritage (SNH) submission, that SNH do not 

consider revisiting the decision on provision of new NSAs a priority, does not 
mean that the Scottish Government is prevented from instructing an arm of 
their own administration from instigating a review.   

 
SNH on Page 1 of the reply mentions “40 areas considered to be…..  of 
unsurpassed attractiveness which must be conserved as part of our natural 
heritage.”  It is to its credit that SNH has managed these NSAs since 1978. 
However the suite is in effect exemplars of the finest landscapes and there 
                                                        
1 Energy Matters blog. CO2 Emissions Reduction, Renewables and Recession. (Posted 7 
September 2015) 

https://consult.gov.scot/forestry/future-of-forestry/consultation/view_respondent?sort=excerpt&order=ascending&_b_index=480&uuId=417428143
https://consult.gov.scot/forestry/future-of-forestry/consultation/view_respondent?sort=excerpt&order=ascending&_b_index=480&uuId=417428143
https://consult.gov.scot/forestry/future-of-forestry/consultation/view_respondent?sort=excerpt&order=ascending&_b_index=480&uuId=417428143
http://www.parliament.scot/S5_PublicPetitionsCommittee/Submissions%202017/PE1655_B.pdf


now needs to be openness to recognition that there are other areas of “finest 
landscapes” (page 1, bullet point 3), equal to the NSAs, and deserving of NSA 
status and designation. The reason for this is that there is more pressure on 
the landscape, particularly from windfarms. This would not have been 
envisioned in the 1970’s. It is fair to say that there is now also clarity of how 
important the landscape is to Scotland’s international renown and tourist 
economy.  This openness must not be set aside for management or 
enhancement reasons relating to current NSAs. The need for protection of 
other “finest landscapes”, peatlands, eagle territories, etc. etc. is pressing. 
 
Furthermore, when examining the SNH submission it is clear that in fact, SNH 
did think there was “a case to examine” about  a review.  

      
 SNH’s ability to fulfil their task in respect of our threatened landscapes has 

been seriously weakened by restrictions on which applications they can 
become involved. ‘Serving two masters’ by virtue of addressing the needs of 
the national heritage/environment and abiding by government policy has 
produced a situation in which imposing political will is against the national 
interest.  Despite this however, SNH have indeed raised recent landscape 
and other concerns about a number of s.36 applications. The danger being 
recognised is that the system as it stands is failing to provide adequate 
protection for areas which would benefit from being either taken into existing 
NSAs or National Parks.  It is an inescapable fact that there are economic, 
environmental and social benefits to be gained by having more National 
Scenic Areas and National Parks.  The latter currently comparing very 
unfavourably with Norway’s 44 against Scotland’s shameful two. 

  
The DPEA2 are currently dealing with applications for section 36 consents of 
which examples follow: 
  

                                                        
2 Planning and Environmental Appeals Division 



Wind 
Farm 

Planning 
Authority 

SNH 
response 

DPEA 
Case 

Reference 
Number 

Basis of objection (summary) 

Linfairn 
Wind Farm 

South 
Ayrshire 
Council 

Objection WIN-370-1 Significant adverse effects on 
the qualities of the Merrick Wild 
Land Area (WLA) resulting from 
the proximity and prominence of 
the proposal to the WLA.  SNH 
also object to the proposal due 
to adverse impacts on 
Knockgardner Site of Specific 
Scientific Interest (SSSI). 

Caplich 
Wind Farm 

The 
Highland 
Council 

Objection WIN-270-7 Significant adverse effects on 
Wild Land Areas 34 (Reay-
Cassley), 29 (Rhiddoroch-Beinn 
Dearg-Ben Wyvis) and 32 
(Inverpolly-Glencanisp) and on 
the special qualities of the 
Assynt-Coigach National Scenic 
Area. SNH also stated that they 
objected on the grounds of the 
impacts on the River Oykel 
Special Area of Conservation 
(Atlantic salmon and freshwater 
pearl mussel) but that this 
objection would be withdrawn if 
appropriate conditions and 
mitigation were adopted. 

Upper 
Sonachan 
Wind Farm 

Argyll & 
Bute 

Council 

Objection WIN-130-2 A significant adverse effect on 
the landscape character of north 
Loch Awe, impacting on 
distinctive regional character 
and an important gateway into 
Mid Argyll and Lorn which 
contributes to national identity 
and sense of place. SNH stated 
that they can identify no 
mitigation which will address 
this objection.  

 
In addition to those of SNH, the highly respected Mountaineering Council of 
Scotland’s (MCS) submission to WIN-130-2 (Upper Sonachan) is an example 
of their position on such applications. They have been involved in West Garty 
and Dorenell wind farm PLIs as well as others.  It would be useful for MCS to 
be invited by the Committee to comment on matters arising from this Petition 
and the submissions of both the Scottish Government and SNH.    
 
All of the above information feeds into the need for more NSAs which 
would help to provide a layer of extra protection for such areas. 



A new press release received might also be relevant for the Committee in that 
it refers to Scotland being criticised for not fulfilling its obligations in relation to 
environmental justice:   http://www.unece.org/fileadmin/DAM/env/pp/mop6/in-
session_docs/ECE_MP.PP_2017_CRP.6_E_United_Kingdom.pdf  
 
Conclusion.  
 
This Government will clearly wish to be seen honouring the twin obligations of 
‘First, do no harm’ and that of the vital precautionary principle.  These 
however, require flexibility within chosen agendas and having the capacity to 
reverse decisions after receipt of emerging information justifies that 
need.  This will demonstrate both full understanding of the subject in hand and 
a commitment to democracy rather than standing accused of wilful blindness. 
 
As it is not unknown for the Scottish Government to revisit initial responses, 
AKCC feel justified in trusting that the evidence presented in this further 
submission will, upon reflection, and in the national interest, attract a change 
of heart on the need for reviewing the current NSA numbers, their sizes and 
locations in Scotland.   Being open to public view, such a mature decision 
would enhance governmental claims of openness, transparency and listening 
ability.  A further refusal would unfortunately, serve to establish the opposite 
case.    
 

 

 

 

http://www.unece.org/fileadmin/DAM/env/pp/mop6/in-session_docs/ECE_MP.PP_2017_CRP.6_E_United_Kingdom.pdf
http://www.unece.org/fileadmin/DAM/env/pp/mop6/in-session_docs/ECE_MP.PP_2017_CRP.6_E_United_Kingdom.pdf


PE1655/D 
Petitioner submission of 18 February 2018 
  

In order to add more clarification for the Petition responses in circulation the 
following comments are offered. 
 
1. In respect of tourism issues which have formed an important part of 
proceedings I have provided a link to a Mountaineering Scotland report1 
highlighting how visitor numbers have fallen in areas hosting wind farms.  
 
2. In order to fully demonstrate risks of excessive wind power developments in 
Scottish scenic areas, I am attaching three maps. One (appendix A) shows 
what turbine saturation looked like in 2001 in Denmark - numbers will of 
course, have increased. I had hoped to include the last SNH 2013 wind farm 
map of Scotland for comparison purposes, but it has been removed from their 
website. SNH have not produced an up to date map since then. Their 2011 
map (appendix B) is therefore provided as well as the John Muir Trust 2014 
map (appendix C) to give an idea of overall scale of development as it was 
then. Clearly this picture will have changed as numbers of installations 
throughout Scotland have risen dramatically. Many of the sites shown at 
scoping or as applications will have been approved and/or constructed. It is 
also possible to gain a good insight into the situation for the Scottish 
landscape by accessing the Renewable Energy Planning Database at 
https://www.gov.uk/government/collections/renewable-energy-planning-
data  This is a spreadsheet updated monthly.  There are (at the January 
extract) 3477 turbines operational in Scotland in 293 developments (i.e. 
separate planning applications, so extensions would appear as a separate 
entry). 
 
There is a map available for the UK in the annual Digest of UK Energy 
Statistics, chapter 6, p.162.  It's at Digest of UK Energy Statistics (DUKES): 
renewable sources of energy - GOV.UK   ' 
 
 

3. Finally, I provide a link to the IESIS (Institute of Engineering & Shipbuilding 
Scotland) document 2  which, as the economic effects upon our electricity 
industry has been addressed during the Petition, is relevant. 
 
 
 
 
 
 
 
 

                                                        
1 Mountaineering Scotland. Supplement (December 2017) to Wind farms and tourism in 
Scotland: A review with a focus on mountaineering and landscape (first published November 
2017).  
2 IESIS (2010). The effect of wind energy in the electricity system.  
 

https://www.mountaineering.scot/assets/contentfiles/pdf/Wind-farms-and-tourism-in-Scotland-Supplement-December-2017-20171121.pdf
https://www.gov.uk/government/collections/renewable-energy-planning-data
https://www.gov.uk/government/collections/renewable-energy-planning-data
https://www.gov.uk/government/statistics/renewable-sources-of-energy-chapter-6-digest-of-united-kingdom-energy-statistics-dukes
https://www.gov.uk/government/statistics/renewable-sources-of-energy-chapter-6-digest-of-united-kingdom-energy-statistics-dukes
http://www.iesisenergy.org/IESIS-effect-of-wind.pdf
http://www.iesisenergy.org/IESIS-effect-of-wind.pdf
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Public Petitions Committee 

4th Meeting, 2018 (Session 5)  

Thursday 22 March 2018 

PE1659: Local authority complaints body 

Note by the Clerk 

Petitioner Bill Tait 

Petition 
summary 

Calling on the Scottish Parliament to urge the Scottish Government to 
create an independent body with a remit to make findings of fact in 
complaints involving local authorities. 

Webpage parliament.scot/GettingInvolved/Petitions/PE01659  

Introduction 

1. This is a continued petition that was last considered by the Committee on 21 
September 2017. At that meeting, the Committee agreed to write to the Scottish 
Government, the Scottish Public Services Ombudsman, Citizens Advice 
Scotland, the Equality and Human Rights Commission, COSLA, the Society of 
Local Authority Chief Executives and Senior Managers and the Scottish 
Independence Advocacy Alliance. 
 

2. Responses have now been received including a written submission from the 
petitioner. The Committee is invited to consider what action it wishes to take. 

Committee Consideration 

3. The Scottish Government’s written submission highlighted that the Scottish 
Public Services Ombudsmen (SPSO) is responsible for complaints about 
maladministration or service failure by a member of the public in relation to 
local authorities. 

 
4. It went on to confirm that there is no evidence to suggest that there are any 

fundamental issues or inconsistency in the way complaints are handled within 
local government. It is therefore of the view that the current remit and powers of 
the SPSO is appropriate and effective and there is no need to create another 
body to deal with complaints. This is the view shared by COSLA. 

 
5. In response, the petitioner’s written submission states— 

“The Scottish Government’s response clearly exhibits their complete lack of 

understanding of daily process nor do they have a grasp of the remit”. 

http://www.parliament.scot/GettingInvolved/Petitions/PE01659


PPC/S5/18/4/8 
 

 

6. In its written submission, SOLACE also clarified that it did not support the 
action being called for in the petition stating— 

 
“The petitioner appears to be trying to address a particular type of case where 

neither the SPSO nor courts can intervene. It appears the petitioner is seeking 

the creation of an independent body which can challenge the legitimate 

exercise of discretion by a local authority. For the reasons stated above, this 

is entirely misplaced, runs contrary to administrative law principles and good 

governance and cannot be supported”. 
 

7. SOLACE’s written submission also raised concerns that the creation of a 
further independent body would be at an additional cost to the public purse 
which, in an era of unprecedented budget pressures, would have to be funded 
out of money currently earmarked for core public services.  
 

8. The Equality and Human Rights Commission(EHRC) recognised in its written 
submission that— 

 

“…accessing justice or seeking a low level resolution of complaints against 

local authorities in Scotland can be at times complex and consuming for 

citizens.  

  

9. However, the EHRC is also of the view that a new independent body would not 
assist in resolving complaints involving discrimination as set out under the 
Equality Act 2010 for the following reasons— 
 

 Equality legislation is largely reserved to Westminster and the Scottish 
Parliament does not have the power to introduce new resolution 
systems under the Act.  

 The EHRC ran a conciliation service in which those raising complaints 
and those subject to those complaints could seek an informal 
resolution. Unfortunately the service was not well used and 
discontinued after a few years activity.  

 Discrimination claims tend to be complex, and rely on comparative 
evidence. It is unlikely that any new independent agency with a wide 
remit (all public services provided by councils) would be able to 
develop the expertise necessary to competently progress them.  

  The proposal would lead to duplication of existing EHRC resources in 
respect of discrimination claims.  

 Time limits – strict time limits apply to lodging discrimination claims. We 
would be concerned if lodging and pursuing a complaint with any new 
independent body “eats into” the time available to lodge a claim at an 
ET or Sherriff Court.  
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10. In response, the petitioner stated that the EHRC’s supported the status quo, 
which in his view, promoted “weaker human rights”.   

Current approach to complaints handling in local government 

11. The Scottish Government’s written response stressed the importance of a fair, 
consistent and transparent complaints procedure for all devolved public bodies 
in Scotland, including local authorities.  It confirmed that in common with other 
public bodies, local authorities have an in-house, two-stage formal complaints 
process. Complaints remaining unresolved after the second stage can be 
raised with the SPSO.  
 

12. SOLACE also references this two stage complaints procedure stating that there 
is therefore already the same “base treatment of complaints”.  

 
13. The Scottish Government’s submission explained that local authorities and 

COSLA worked closely with the SPSO to ensure that individual complaints 
handling systems adhered to the SPSO’s complaints handling principles. The 
SPSO confirmed this joint working approach to the development of a single 
standardised procedure, known as model complaints handling procedure 
(MCHP).  

 
14. The SPSO submission stated that the MCHP is designed to be simple for 

complainers: 
 

 Stage 1: empowers front line staff to respond positively to complaints 
and resolve them as soon as possible (usually within 5 working days). 
 

 Stage 2: handles complaints which are either not resolved at stage 1 or 
require more detailed investigation from the outset (within 20 working 
days but this can be extended). 

 
15. In his written response, the petitioner comments that the MCHP is “pie in the 

sky and fails to see how any of this can be policed. It is suggested that what is 
happening in the field bears no resemblance to MCHP”. 
 

16. SOLACE’s written submission states that the suggestion from the petition is 
that it should be possible to go straight to an independent body without 
recourse to any in-house review of the complaint. SOLACE disagrees with this 
suggestion, stating that it is flawed from two perspectives— 

“Firstly, it is appropriate that the authority has the opportunity to put its own 

house in order. The in-house process is effective in dealing with complaints, 

many or most of which, are upheld and improvements to procedures, 

processes and services delivered are made. Secondly, this approach is 
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efficient by making improvements at source and therefore reducing those 

complaints passed to any of the appropriate external bodies”.  

17. The petitioner’s written submission states— 
 
“There must be a body whether that is the SPSO or a replacement body for 

the SPSO, having the powers to enter councils and check for potential wrong 

doings and malpractice”. 

 
18. However, SOLACE argues that there are alternative mechanisms to highlight 

potential wrong doing, poor management or injustice including the party political 
system, the audit and scrutiny functions within local government such as Audit 
Scotland and other regulatory and inspection bodies as well as the courts and 
SPSO. 
 

19. The SPSO highlighted in its submission that its Complaints Standards Authority 
team provide a wide range of support and advice to local authorities in order to 
share good practice and promote a consistent approach to the handling of 
complaints. As such, the SPSO raises concerns that the petitioner refers to 
different “in-house procedures” and welcomes more information from the 
petitioner in this regard to reflect on it its future work programme.  

 

20. The SPSO’s written submission also highlights changes that have been made 
to the way in which recommendations are made since 1 April 2017, by 
focussing more on the outcomes that local authorities should achieve. The 
SPSO explains that by focussing on the learning from complaints, this leads to 
sustainable improvement. 
 

21. Since 1 April 2017, the SPSO have also changed the type of recommendations 
they make in terms of whether they are: 

 
 Redress for the individual affected 
 About learning and improvement in relation to service delivery 
 About complaint handing.  

 
22. SPSO now have the first six months data on this new way of making 

recommendations and have highlighted that while it is too early to draw 
definitive conclusions, it does suggest that there is a variance in how local 
authorities handle complaints. The SPSO intends to track this as more data 
becomes available. 
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Role of the SPSO 

23. SOLACE’s written submission raised concerns that the petitioner is of the view 
that the SPSO is not effective as their remit is procedure and not the facts of 
the case. SOLACE confirms that there is nothing to stop the SPSO from 
making findings in fact and therefore “we already have what the petitioner 
seeks”.  
 

24. The SPSO confirms this by stating that disputes about the facts are not 
excluded from its remit and that is does consider such disputes. Its submission, 
provides three recent examples of published decisions in relation to disputes 
about the facts.  
 

25. The SPSO’s written submission highlights that the issue that causes most 
frustration when it considers complaints against local authorities is the 
restriction it has to consider local authority discretionary decisions1. The SPSO 
stated in its written submission that the reason given for the limitation on 
discretionary decisions was to ensure that democratic decisions were fully 
protected. 
 

26. The SPSO’s submission contrasts its remit for complaints in the local 
government sector with that of health complaints, where the SPSO can look at 
and make decisions about clinical judgement. It is the SPSO’s view that there 
are “arguments for and against extending [the] remit to cover more areas of 
professional judgement and discretionary decision-making. 

 
27. The petitioner is of the view, in light of these comments made by the SPSO, 

that it “supports the section of the petition which eludes to the unjustified 
autonomy of councils”.  

 
28. The SPSO also confirmed in its written submission that it “is not restricted from 

looking at problems that are still happening, and in exceptional circumstances 
has the discretion to look at them even if the LA hasn’t itself investigated a 
complaint”. In response, the petitioner questions “why they only enter the arena 
after the matter has finished and after the Council has furnished their client with 
a letter to state that all appeals have been exhausted”. 

Petitioner’s response 

29. The petitioner clarified in his written submission that he is not suggesting an 
additional body. Instead, he is suggesting: 

 

                                                             
1 Decisions where local authorities have full discretion to consider the merits as they see them.  
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 The creation of a new body with a proper remit to replace the SPSO and the 
disbanding of the current SPSO 

Or 
 A major overhaul of the SPSO, in-house training and a new appropriate 

remit making them fit for purpose.  
 

30. In concluding his written submission, the petitioner remains of the view that 
there is a postcode lottery with regard to local authority complaints and that 
there needs to be a set of rules “of procedure that all councils must follow thus 
eliminating the imbalance and injustice of a postcode lottery”. 

Conclusion 

31. The Committee is invited to consider what action it wishes to take. Options 
include — 
 To close the petition under Rule 15.7 of Standing Orders on the basis that 

there is no support for the action called for in the petition. 
 

 To take any other action the Committee considers appropriate. 

 

Clerk to the Committee 

Annexe 

The following submissions are circulated in connection with consideration of the 
petition at this meeting— 
 

 PE1659/A: COSLA submission of 26 September 2017 (4KB pdf)  

 PE1659/B: The Scottish Government Submission of 12 October 2017 (61KB 
pdf)  

 PE1659/C: Solace Scotland submission of 20 October 2017 (127KB pdf)   
 PE1659/D: Scottish Public Services Ombudsman submission of 23 October 

2017 (188KB pdf)  
 PE1659/E: Equality & Human Rights Commission submission of 24 October 

2017 (156KB pdf)  
 PE1659/F: Petitioner submission of 18 December 2017 (196KB pdf)   

 

http://www.parliament.scot/S5_PublicPetitionsCommittee/Submissions%202017/PE1659A.pdf
http://www.parliament.scot/S5_PublicPetitionsCommittee/Submissions%202017/PE1659_B_The_Scottish_Government_submission_of__12_October_2017.pdf
http://www.parliament.scot/S5_PublicPetitionsCommittee/Submissions%202017/PE1659_B_The_Scottish_Government_submission_of__12_October_2017.pdf
http://www.parliament.scot/S5_PublicPetitionsCommittee/Submissions%202017/PE1659_C.pdf
http://www.parliament.scot/S5_PublicPetitionsCommittee/Submissions%202017/PE1659_D.pdf
http://www.parliament.scot/S5_PublicPetitionsCommittee/Submissions%202017/PE1659_D.pdf
http://www.parliament.scot/S5_PublicPetitionsCommittee/Submissions%202017/PE1659_E.pdf
http://www.parliament.scot/S5_PublicPetitionsCommittee/Submissions%202017/PE1659_E.pdf
http://www.parliament.scot/S5_PublicPetitionsCommittee/Submissions%202017/PE1659_F.pdf


PE01659: Local authority complaints body 
Petitioner Bill Tait 
Date 
Lodged 

09 May 2017 

Petition 
summary 

Calling on the Scottish Parliament to urge the Scottish Government to 
create an independent body with a remit to make findings of fact in 
complaints involving local authorities. 

Previous 
action 

I have spoken with Maurice Golden MSP. 

Background 
information 

This petition has been written to highlight potentially serious problems 
and differences relating to the manner in which different councils 
handle similar affairs, which involve their in-house procedures. The 
fact that treatment from a local council may be a postcode lottery 
introduces the lack of equity in the treatment of the Scottish people. 

The petitioner is aware that local differences exist but the base 
treatment should be similar and the public should have a point of help 
during any council negotiation. The CAB may be the most accessible 
route within the current system, but like all other routes, except for 
expansive litigation, the CAB and others are really impotent. The 
petitioner believes that this is a matter of concern - therefore beyond 
geographical constituency boundaries; a matter which touches all 
people living in Scotland, including the disabled. 

The petitioner suggests that the autonomy of the councils is likely to 
be viewed as sacrosanct but this merely does a disservice to the 
Scottish people and accountability must be much more to the fore 
with transparency. The petitioner's opinion is that local government 
autonomy appears to be inviolable, yet there is ample and 
overwhelming opportunity to contribute to the betterment of this 
system. I believe it is incumbent upon those with the ability to do so 
that they do so; and possibly by submitting this petition, the petitioner 
is playing their small part. Where does the public get real help whilst 
dealing with the Council? 

Private litigation: This is an impractical route, expensive and a 
lengthy process often longer than the issue with a council. 

SPSO: With regard to Scotland, the SPSO's data shows they receive 
around 3,000 complaints annually and uphold around 47 (obviously 
each annual report's figure varies). This, I suggest, is not due to the 
poor quality of complaint, but due to the remit within which the 
Ombudsman operates. Their remit is procedure and not the fact of the 
case. An extreme example is if the council beats you up, the 
Ombudsman does not address the fact you were beaten up - merely 
was the beating carried out within procedure. If yes, you would have 
no complaint…ridiculous. 

Secondly, if the council beat you up, the Ombudsman will not step in 



to stop the beating as they can only consider entry once the beating 
has stopped. Sending the ambulance after the patient has died. 

The SPSO remit is so restrictive that even if the SPSO upholds the 
complaint that is unlikely to bear real fruit for the complainant as an 
ineffective slap on the wrist may result without the complaint ever 
standing a chance of being made justifiably whole. There is no 
controlling authority therefore they can behave in as maverick a 
manner as they wish. 

The public deserve better, after all it is public money that is funding 
them and frankly their statistics are so woeful the SPSO could be 
closed down without any real detriment to the public, yet the public 
purse would greatly benefit. 

It is estimated that each upheld complaint costs the public purse in 
excess of £10,000 - that is value for money out of the window. NOTE: 
Recently the SPSO has been reporting a higher "uphold" rate but this, 
the petitioner suggests, is due to the mathematical gymnastics. 

COSLA: This is an organisation within the U.K. that has absolutely no 
teeth, is made up of council employees and has categorically no 
regulatory power. The petitioner questions the existence of this body 
as council employees could meet once a month at each other's 
council chambers. COSLA set out guidelines generally known as 
disregards, which are drawn up mainly by council employees and 
therefore potentially open to showing bias. 

The disregards are open to different interpretation potentially making 
them council-friendly and flexible allowing numerous interpretations 
by individual councils in their favour. This makes the determination of 
the same charge, say for the disabled, a post code lottery,  as the 
same charge figure can vary considerably because councils play pick 
and mix with the disregards, whilst deciding to apply them or not. 
They have the ability to ignore COSLA guidelines and nobody has 
any redress. I repeat in its present form COSLA is an unnecessary 
expense and pointless. The base figure within a calculation for 
disabled payment can vary by up to £50p.m. 

Council self-policing: The petitioner has never been a fan of self-
policing, or internal investigations, as they are open to corruption and 
bias. Self-policing appeals held by the councils can simply deteriorate 
in to a farce. 

It is suggested that these appeals are independent but the petitioner 
suggests this is simply not true. The client is appealing in a system, 
which will never allow them equal control and justice. The first and 
potentially the second stage appeals are held within the council by 
council employees. The final appeal is hailed as being independent 
when it probably is not; the cards are stacked against the client. The 



final appeal often is a three panel appeal with one panellist being 
allegedly independent but often chosen by the council and the other 
two are council employees, which do not work within the department 
involved. Seriously? Whilst the client is captured within the council 
review procedure they are impotent. 

Councillors: This group has no power over the council and can 
merely express client support if they so wish. Indeed, if the client is 
unhappy with a councillor's performance, the complainant has no 
redress. 

Local advocates: Local advocates, although pleasant, often do not 
understand the issues and are unable to help with these issues and 
can only act as moral support. These local advocates do not have the 
required powers or knowledge base and cannot redirect the council to 
adjust a stance or approach. 

Due to the lack of third party input to help clients; cases can extend 
for literally years and the council can decline internal and external 
mediation. This "not fit for purpose" environment dishes out inequality 
of charge and treatment across Scotland and the U.K. I understand 
the English councils are more favourable than Scottish councils. 

HM Tribunal Court: HM Courts and Tribunal Service wallow in a 
certain impotency, as its remit is to look at the procedural law (similar 
to the SPSO) and not fact. What is the point of that remit? 

An extreme example would be if you were arrested for murder 
HMCTS would likely uphold your guilt, as they look at the procedural 
law not the fact; the fact being you were 200 miles away and could 
not have carried out the act is immaterial. Where is the help for the 
public? 

Councils operate often within this arena and not only know the 
procedures etc. but also the operating personnel. The client is so 
disadvantaged to such an extent that the white flag might as well be 
hoisted no matter how unjust that is. 

Conclusion 

Where can the public go to flag up potential concerns or identify 
mistreatment? This must be the only arena in Scotland where a 
power can do what it likes, despite the lack of justice being meted out 
and the members of the public are completely powerless to do 
anything. 

Clearly the councils require operating with a certain amount of 
freedom but not to the extent they have carte blanche with NO 
mechanism to highlight potential wrong doing, crass mismanagement 
or injustice. Autonomy should not be a licence to allow councils to 



plough their own furrow at the detriment of the public e.g. calculating 
charges so differently that the public pay different amounts for the 
same service simply because of post code. Councils should not have 
the freedom to bully the public. 

There must be a new body throughout Scotland that can act 
immediately on complaints and have the teeth to set in motion action 
to bring parity and justice. I also suggest that COSLA type 
organisations should be altered as what they establish as disregards 
should be rules not pick and mix. The petitioner realises that some 
potentially radical thinking is required to create the fair playing field 
and that councils will protest but such protestation is not currency for 
not doing the right thing by the Scottish people. 

 



PE1659/A 
COSLA submission of 26 September 2017 
 
 
COSLA are content that there is no apparent evidence for the creation of any other 
independent body. 
 

 

 

 

 

 

 

  



PE1659/B 
The Scottish Government submission of 12 October 2017  
 
The Scottish Government’s position on the issues raised by the petition is that there 
should be fair, consistent and transparent complaints procedures for all devolved 
public bodies in Scotland, including local authorities.  There are, however, a number 
of independent bodies with specific responsibilities in relation to local authorities, 
these include the Scottish Public Services Ombudsman (SPSO), which considers 
complaints about maladministration or service failure by a member of the public 
would ultimately be considered by the SPSO. The SPSO is the final stage for 
complaints about local authorities and other public bodies.   
 
In common with other public bodies, local authorities have a two-stage formal 
complaints process which ultimately leads to Chief Executive, or senior manager 
appointed by the Chief Executive, involvement.  Complaints remaining unresolved 
after the second stage may be taken to the SPSO.  We understand that local 
authorities and COSLA worked closely with the SPSO to ensure that their complaints 
handling systems fully adheres to the SPSO’s complaints handling principles. It 
would be a matter for the SPSO to comment as to how well the process works in 
practice, but we have seen no evidence to indicate there are any fundamental issues 
and it is our understanding the process is consistent across local authorities. 
 
Our view is that the current remit and powers of the SPSO to investigate complaints 
where people may have been harmed by maladministration or service failure in 
respect of local authorities are appropriate and effective, and that there is therefore 
no need to create another body to deal with complaints. 
 
I hope this response proves helpful to the Committee in their consideration of the 
petition. 
 
 



PE1659/C 
Solace Scotland submission of 20 October 2017 
 
Background 
 
Solace Scotland has been invited to make a response to the Scottish Parliament’s 
Public Petitions Committee.  The petition is in the following terms:- 
Calling on the Scottish Parliament to urge the Scottish Government to create an 
independent body with a remit to make findings of fact in complaints involving local 
authorities. 
The Public Petitions Committee of the Scottish Parliament considered the above 
petition at its meeting on 21 September 2017 and agreed to seek the views of the 
Society of Local Authority Chief Executives.  
 
Response 
 
Solace Scotland has given consideration to the background information submitted in 
support of the petition and the Spice briefing. 
There appear to be seven main themes identified in the Petition.  Our description of 
those themes and our response is detailed below. 
 
1. There should not be a postcode lottery in how different Councils 

implement duties or powers. An example is given that the base figure 
within a calculation for disabled payment can vary by up to £50 per month. 
 

R. “One man’s postcode lottery can be considered another man’s ‘one size fits all’ 
straightjacket”. 
Two points of principle are important here. Firstly, local authority Members are 
elected by, and are responsible to their electorate for the services delivered. 
Local authorities are not the delivery arm of centralised government, they have 
to determine priorities and budgets for their area. While there is a legitimate role 
for central government to set minimum standards, that is a role for the Scottish 
Parliament, not an unelected independent complaints body. 
Secondly, following the Christie Commission, the direction of public sector 
reform is increasingly focused on joint working to achieve outcomes targeted 
towards the particular needs of communities. The ‘postcode lottery’ or 
standardisation argument runs directly contrary to this principle of subsidiarity, 
and is contrary to the Scottish Parliament’s aims of empowering communities 
and the wider debate it is promoting in support of public sector reform. 
It is also difficult to see how the creation of a separate complaints body with a 
remit to make findings in fact will in any way meet this aspiration. It is not explicit 
but perhaps the petitioner seeks to create a body which has power to overrule 
the discretion which Parliament has given to local authorities.  



2. The petitioner suggests that the base treatment of complaints should be 
the same. 
 

R. As the Spice briefing notes, SPSO has promoted and implemented a model two 
stage complaints procedure, which is in place across all Councils. Accordingly 
there is already the same base treatment of complaints. 

 
3. The petitioner suggests that the SPSO is not effective as their remit is 

procedure and not the facts of the case. The following example is given by 
the petitioner:- “if the Council beats you up, the Ombudsman does not 
address the fact you were beaten up - merely was the beating carried out 
within procedure”. 

 
R. This is incorrect. The SPSO’s powers are considerably wider. It appears the 

petitioner is seeking a body with powers to challenge and overturn discretionary 
decisions of local authorities, even decisions which are reasonable in the sense 
of being within the band of reasonable decisions which a local authority can 
make. This is fundamentally misguided for a number of reasons. It tramples over 
administrative law principles. It ignores the fact that such decisions have been 
delegated by Parliament to the local authority, not to an independent body. The 
local authority are still legally accountable for their decision.  

 
4. The powers of the SPSO are ineffective. 

 
R. This has not been the case to date. Almost all recommendations made by the 

SPSO are implemented. 
 
5. There is no mechanism to highlight potential wrong doing, poor 

management or injustice. 
 

R. This is also incorrect. The party political system and the Audit and Scrutiny 
functions of Councils have a role in this. External Auditors, Audit Scotland, the 
Accounts Commission and numerous regulatory and inspection bodies also have 
a role. Councils have a whistleblowing procedure and clear defalcation and fraud 
procedures. Most have their own petitions procedures. There are the courts, 
SPSO, etc. 

 
6. The suggestion seems to be that it should be possible to go straight to 

such an independent body, without recourse to any in-house review of the 
complaint. 
 

R. This is flawed from two perspectives. Firstly, it is appropriate that the authority 
has the opportunity to put its own house in order. The in-house process is 
effective in dealing with complaints, many or most of which, are upheld and 
improvements to procedures, processes and services delivered are made. 
Secondly, this approach is efficient by making improvements at source and 



therefore reducing those complaints passed to any of the appropriate external 
bodies referenced earlier in this response. 

 
7. The petition seeks an independent body with a remit to make findings in 

fact. 
 

R. Two points are relevant. Firstly there is nothing to stop the SPSO doing this. 
Effectively we already have what the petition seeks. Secondly, it is not clear that 
the remedy sought by the petitioner has a direct link to the rationale behind the 
petition. 

 
Conclusion 
 
The petitioner appears to be trying to address a particular type of case where neither 
the SPSO nor courts can intervene. It appears the petitioner is seeking the creation 
of an independent body which can challenge the legitimate exercise of discretion by 
a local authority. For the reasons stated above, this is entirely misplaced, runs 
contrary to administrative law principles and good governance and cannot be 
supported. 
 
Finally it should be pointed out that the creation of yet another 
regulatory/independent body will be a further cost to the public resource. In an era of 
unprecedented budget pressures, against a background of rising demand, inevitably 
this will have to be funded out of monies otherwise available to support core public 
services. 
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PE1659/D  
Scottish Public Services Ombudsman  submission of 23 October 2017 

 

Thank you for the opportunity to comment on Petition PE1659.  I have attached a note 

which sets out some points which I hope will assist the Committee in their further 

discussions.  

I was concerned to read that the Committee thought our response would be predictable.    

Please reassure the Committee that since I became Ombudsman earlier this year, I have 

been taking time (and continue to do so) to look at the work of this office from a fresh 

viewpoint. It should be clear from the attached note that I have found and continue to 

develop a deep commitment to service improvement, including improvement to the service 

that we provide.   

I appreciate that this note is considerably longer than the Committee would ordinarily 

receive, but given the breadth of what is under consideration thought it would be helpful on 

this occasion. To assist the Committee, I have set out the response in discrete sections 

with a table of contents so that they can refer easily to specific information. 

I hope this response is informative and I would be very happy to provide clarification or 

respond to questions about the points in the note or on any further discussion that arises 

from the petition.  

 

 
The petition raises concerns about inconsistency across Councils when responding to 
complaints and also comments on the SPSO’s remit.  This response addresses each of 
those areas.  
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Local Authority complaints handling 

Background 

1. The Scottish Government and Parliament have long had an interest in the quality of 

complaint handling in public services.  In 2008, Douglas Sinclair reported1 to Scottish 

Ministers on behalf of the Fit for Purpose Complaints System Action group.  That 

report set out concerns about the quality of complaint handling and highlighted 

inconsistency between Councils as a specific issue.   

2. In January 2011, the Scottish Parliament became the first Parliament in the UK to 

approve a set of Complaint Handling Principles2 which all public services must apply 

when handling complaints.   

3. Parliament also gave the SPSO new legislative duties and powers as the Complaints 

Standards Authority (CSA)3 to publish model complaint handling procedures for each 

sector, which, in turn, require listed authorities to ensure their complaints handling 

procedure complies with the published model.   

The Local Authority Model Complaints Handling Procedure 

4. SPSO worked with Councils to develop a single4, standardised procedure for the LA 

sector, for handling complaints.  This came into force on 1 April 2012.  The model 

complaints handling procedure (MCHP) both sets out the process that must be 

followed and sets out requirements for: reporting, performance indicators and the role 

of governance structures.   

5. The MCHP is designed to be simple for complainers and has only two stages.   

5.1. At stage 1, the approach is one of empowering front line staff to respond 

positively to complaints and seek to resolve them as quickly as possible (the 

aim is within five working days).   

                                                

 

1 http://www.gov.scot/Resource/Doc/923/0063564.doc  

2 http://www.valuingcomplaints.org.uk/sites/valuingcomplaints/files/resources/principles.pdf  

3 Public Services Reform (Scotland) Act 2010   

4 Local Authorities includes Councils and both terms are used in this note 

http://www.gov.scot/Resource/Doc/923/0063564.doc
http://www.valuingcomplaints.org.uk/sites/valuingcomplaints/files/resources/principles.pdf
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5.2. Stage 2 is for complaints which either are not resolved at stage 1 or which 

clearly require more detailed investigation from the outset (the aim is within 20 

working days, with flexibility to extend this if an issue is particularly complex).   

6. Local authorities must record and report how they respond to complaints. They must do 

so internally at least quarterly and publish a public report annually.5  The SPSO also 

expects them to scrutinise, analyse and demonstrate that they have learned from 

complaints to improve the services they provide.  The LA-level information means we 

can build an understanding of LA complaint handling across Scotland.  For example 

provisional 2016/17 figures tell us: 

6.1. over 75,000 complaints were received by councils in Scotland 

6.2. on average around 88% of these complaints were closed at the stage 1 

6.3. around 70% of complaints were upheld or partly upheld at stage 1 

6.4. around 60% of complaints were upheld or partly upheld at stage 2.  

This indicates to us that Councils identify, and are accepting when failings occurred. 

7. The MCHP and associated performance reporting go beyond the reporting of numbers.  

They include a requirement to produce evidence of learning from complaints and to 

survey users of their experience of the complaints procedure. 

8. The SPSO is not naïve and appreciates that the existence of the procedure will not in 

itself ensure the quality of response.  We strive, both through the complaints that 

subsequently come to us, and through other stakeholder engagement, outreach, 

training, support and guidance, to promote and enable improvement in complaint 

handling standards.  Indeed, our legislation requires us to support the sharing of best 

practice and that commitment is open-ended.   

9. The SPSO’s CSA team continues to provide individual support and advice to 

organisations.  We have a website dedicated to supporting good complaints handling, 

                                                

 

5
 To give some examples Falkirk Council’s annual report can be found here: 

http://www.falkirk.gov.uk/contact-us/complaints/docs/06%20Complaints%20Annual%20Report%202016-

17.pdf?v=201709060936 and South Ayrshire Council here: https://www.south-

ayrshire.gov.uk/documents/annual%20complaints%20report%202016%2017.pd f 

http://www.falkirk.gov.uk/contact-us/complaints/docs/06%20Complaints%20Annual%20Report%202016-17.pdf?v=201709060936
http://www.falkirk.gov.uk/contact-us/complaints/docs/06%20Complaints%20Annual%20Report%202016-17.pdf?v=201709060936
https://www.south-ayrshire.gov.uk/documents/annual%20complaints%20report%202016%2017.pd
https://www.south-ayrshire.gov.uk/documents/annual%20complaints%20report%202016%2017.pd
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www.ValuingComplaints.org.uk  and we undertake a range of support activities.  We 

report on these activities in our newsletter6 which we issue monthly and also in our 

annual report.  I would particularly highlight: 

9.1. The network of local government complaint handlers (which has had 

representatives from every single Council) meets around three to four times 

per year to compare and contrast performance, identify and share good 

practice, discuss areas of common interest and challenge in complaints 

handling practice.  This is sector-led but SPSO attends. 

9.2. Our training unit which has produced free e-learning tools as well as providing 

more intensive training on investigation skills7. 

9.3. Our good practice guidance including:  

9.3.1. guidance on making a good apology8 

9.3.2. guidance for elected members which we developed alongside the 

Improvement Service9. 

10. These are only some selected highlights of the significant value-adding work 

undertaken across Scotland to improve the wider public sector’s (and hence Council’s) 

complaints handling.   

11. Given this, we are concerned that the petition talks of significant differences in respect 

of the “in-house procedures”.  If the petitioner were able to provide more information on 

this we would be very happy to consider both what could be done and how we may 

reflect on it in the future work programme of the CSA.  

  

                                                

 

6
 https://www.spso.org.uk/ombudsmans-newsletter  

7 https://www.spso.org.uk/training  

8 http://www.valuingcomplaints.org.uk/handling-complaints/resources/apology  

9 http://www.improvementservice.org.uk/documents/em_briefing_notes/EM-briefing-spso.pdf  

http://www.valuingcomplaints.org.uk/
https://www.spso.org.uk/ombudsmans-newsletter
https://www.spso.org.uk/training
http://www.valuingcomplaints.org.uk/handling-complaints/resources/apology
http://www.improvementservice.org.uk/documents/em_briefing_notes/EM-briefing-spso.pdf
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The SPSO’s remit (in relation to LA complaints)  

12. SPSO is the final, independent stage of the complaints process for the local authority 

sector in Scotland.   

Comparative data 

13. In 2016-17: 

13.1. we received 4,182 complaints, of which 37%, 1,528 were about Councils10. 

13.2. In 524, 36% of cases we referred the complaint back to the Council as they 

had not yet gone through the local complaints process.  We call these 

premature complaints (although it should be noted that the SPSO has the 

discretion to accept the complaint without it having been through the LA 

process in exceptional circumstances)   

13.3. 156 complaints were investigated of which: 

13.3.1. 94 were upheld (in full or part) 

13.3.2. resulted in 249 recommendations. 

14. By way of comparison, appendix 1 contains a summary of the figures for LAs, 

compared to our next largest sector, health.  

15. The most notable differences are we uphold a larger proportion (11%) of LA complaints 

than we do health complaints.  The ratio of premature complaints closed in year to 

complaints received is also significantly higher for LAs than for health (34%, compared 

to 21%). 

16.  While this data is not of itself conclusive, it is indicative of complaint handling issues in 

LAs. We are currently looking into this to try to identify variances in LA performance 

across the sector and whether there are opportunities for us to provide more direct 

support if needed.  The point being that the combined functions of complaint handling, 

the CSA (and associated MCHP) and the focus on learning is enabling the SPSO to 

gather data about performance which will lead to meaningful interventions.  
                                                

 

10 To ensure we report fully we include in complaints contact which does not escalate into a full, detailed 

investigation but which require action by us. More information and what we receive and what we do with 

them can be found on our website.  
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17. Performance is not the only difference between the sectors.  There is also a significant 

difference in terms of what the SPSO can investigate and achieve for complainers.  

This is a result of legal restrictions on our remit.  

Legal restrictions: discretionary decisions 

18. The issue that causes most frustration when we consider complaints against local 

authorities is the restriction on our ability to consider LA’s discretionary decisions 

(those decisions where LAs have full discretion to consider the merits as they see 

them).  The SPSO cannot consider the merits of such decisions unless we identify a 

procedural failing which undermines or in some way brings that decision into 

question11. (There is one exception to this: since 1 April 2017, the SPSO can look at 

Social Work professional decisions. This, in part reflects the closer working with health 

as a result of integration.) 

19. The reason given for the limitation (which can be found in section 7 of our legislation)12 

on discretionary decisions was to ensure that democratic decisions were fully 

protected.  

20. It is perhaps worth explaining that in practice there are two broad “groups” of 

discretionary decisions: 

20.1. Those made as a result of the democratic process and elections, for example, 

significant decisions about local resourcing.  It is important that this remains 

protected to ensure that democratic matters are dealt with through democratic 

processes.   

20.2. Decisions which are the result of professional judgement, such as those of 

planners or enforcement officers acting under delegated powers. 

21. The restrictions on the SPSO’s legislation mean both broad types are precluded by this 

restriction.  In practice, this means as long as they are founded on appropriate and 

relevant facts and take into account the correct legislation and guidance, the SPSO 
                                                

 

11 The petition refers to the facts of the complaint not being in jurisdiction.  However, our reading of the 

petition is it that it is this restriction which is the cause of the frustration.  For completeness we deal with facts 

themselves at para 37.  

12 http://www.legislation.gov.uk/asp/2002/11/section/7  

http://www.legislation.gov.uk/asp/2002/11/section/7
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cannot comment on the judgement (including technical judgement) or any decisions 

based appropriately on that.   

22. This is in stark contrast to health complaints where the SPSO can look at and make 

decisions about clinical judgement.  We are aware that it is in areas where our remit, as 

set out by Parliament, is most narrow, that members of the public are often most 

dissatisfied with the service we can provide.   

23. There are arguments for and against extending our remit to cover more areas of 

professional judgement and discretionary decision-making.  It is not my intention to 

rehearse them here; it is though a repeated comment about the functions of my office.  

I make the points, purely for information and to highlight that this is a matter the SPSO 

or others have raised on a number of occasions.  Indeed this limitation was raised as a 

question by the Convener of the Local Government Committee at the very first 

evidence session on the proposed Ombudsman legislation in December 200113.  Since 

then it has been referenced in SPSO Annual Reports by both previous Ombudsman.14   

When can the SPSO become involved? 

24. The petition raises concerns about the outcomes the SPSO can achieve and when the 

SPSO can become involved, suggesting we can only look at a problem when it has 

stopped.   

25. This is incorrect.   

26. The SPSO is not restricted from looking at problems that are still happening, and in 

exceptional circumstances has the discretion to look at them even if the LA hasn’t itself 

investigated a complaint. 

                                                

 

13 Available here: http://www.parliament.scot/parliamentarybusiness/report.aspx?r=2769&mode=pdf Tricia 

Marwick at col 2559.  

14 To give just a few examples, this limitation was discussed at the annual meeting between the first 

Ombudsman Alice Brown the then Local Government and Transport Committee on 5 December 2006 at col 

4382.  Jim Martin highlighted the issues at page 10 of the 2015/16 Annual Report available here: 

https://www.spso.org.uk/sites/spso/files/communications_material/annual_report/SPSO%20Annual%20Repo

rt%202015-16.pdf  

http://www.parliament.scot/parliamentarybusiness/report.aspx?r=2769&mode=pdf
https://www.spso.org.uk/sites/spso/files/communications_material/annual_report/SPSO%20Annual%20Report%202015-16.pdf
https://www.spso.org.uk/sites/spso/files/communications_material/annual_report/SPSO%20Annual%20Report%202015-16.pdf
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27. Even when a complaint has been made and responded to by a LA, issues can still be 

“live” when complainers come to us.   

28. In coming to us, it does not preclude LAs taking legitimate actions to remedy a 

complaint or settle a dispute.  We will take into account any action taken, ongoing or 

intended, when deciding whether and to what extent to investigate.  Our aim is to try to 

achieve resolution and where appropriate redress for the complainer, and to drive 

learning and improvement from complaints in LAs.   

29. While the SPSO can’t make recommendations without having investigated a complaint, 

we can, and do consider whether a quick resolution is possible, and if it is, generally 

pursue it.  

30. It is correct to note that the SPSO’s remit can ultimately limit what action and redress 

we recommend.  The general principle is that we try to put the affected person back in 

the position they would have been but for the error or failing we have identified.  The 

errors or failing we identify are linked to the findings from our investigations.  We will 

also consider the outcome the individual is seeking when making recommendations - 

often this is for specific action.   

A change of approach to outcomes 

31. One outcome that complainers often want is to prevent a problem from recurring either 

to them or to others. 

32. The SPSO has significantly changed the approach to the way recommendations are 

made.  Since 1 April 2017, we  

32.1. make the link between the failing and the recommendation more explicit 

32.2. focus the recommendation on the outcome the LA should achieve (rather than 

on taking particular action or undertaking particular activity) 

32.3. require evidence to demonstrate that the outcome has been achieved (or an 

action plan if it is over a period of time) 

32.4. set the timescales within which that should happen. 

33. The focus on the outcome puts the responsibility for the way this is achieved on the LA 

while still enabling the SPSO to hold them accountable.  The greatest value is that it 

focuses on learning from complaints leading to action for achieving sustainable 

improvement.  We follow up all our recommendations and have also introduced a 
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process to put additional support in place if any organisation is struggling to meet the 

recommendation in the timescales we set.  

34. The other significant change we have made is in the types of recommendations we 

make.  Since 1 April 2017 we have differentiated and are monitoring whether 

recommendations are: 

34.1. redress for the individual affected 

34.2. about learning and improvement in relation to service delivery 

34.3. about complaint handling. 

35. We also provide feedback on good and poor complaints handling practice we identify 

but which is not directly related to the findings we make.  We now have our first six 

months data on this, and while it is too early to draw definitive conclusions from it, it is 

suggesting a variance in how LAs handle complaints, and something we will track as 

more data becomes available. 

36. For the first two quarters (April-Sept) of 2017/18 SPSO’s data the proportion of 

complaints handling recommendations is marginally higher for LAs than across all 

sectors (This should be taken with a warning: this is very recent data, in relation 
to the current year, and there is no historical data with which to compare it). 

Types of Recommendations: April-Sept 
2017 All sectors % LA % 

Individual (apology, financial or other action) 223 40% 63 54% 
Learning and improvement 283 50% 37 32% 
Complaints handling 56 10% 1615 14% 
Total recommendations 562 100% 116 100% 
 

Disputes about fact and on-going issues 

37. The petition raises specific concerns around disputes about fact and we want to 

confirm that disputes about the facts are not excluded from our remit as they are not 

discretionary.  We can and do consider such disputes. To give just a few examples 

from recently published decisions:  
                                                

 

15 This was one recommendation about complaints handling on each of 16 separate complaints 
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37.1. Case 201508631 reported in January 2017 where we found that a planning 

report contained inaccurate information and that the Planning Committee had 

been misled as a result.  

37.2. Case 201602629 reported in May 2017 where, although the Council accepted 

the errors we were concerned that the system that should have prevented this 

had failed and upheld the complaint an asked them to audit their process for 

checking for factual errors.  

37.3. Case 201508400 reported in July 2017 where we found that a report did 

contain factual errors but as these were minor the report did not mislead the 

Committee and did not uphold the complaint.  
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Appendix 1- SPSO complaints data 

 

2016/17 
SPSO 
Cases 

No of 
complaints 

received 

Premature 
complaints 

closed 

ratio of 
complaints: 
premature16 

Complaints 
investigated 

Upheld in 
full or part 

% upheld in 
full or part 

No of recomm-
endations 

Average 
recommendations 

per upheld complaint 

LA 1,528 524 34% 156 94 60% 249    3 
Health 1,414 296 21% 507 260 51% 952    4 

Difference  114  228 13% - 166    9% - 703 -   1 
 

                                                

 

16 Some complaints closed as premature will have been received at the end of the previous reporting year, some will be open at the end of the year.  This ratio is 

provided as an illustration of the difference between the sectors. 



 

 

PE1659/E 
Equality & Human Rights Commission submission of 24 October 2017 
 
Thank you for inviting the Equality & Human Rights Commission to contribute to your 
consideration of the above petition. 

Whilst we agree to with the petitioner that accessing justice or seeking a low level 
resolution of complaints against local authorities in Scotland can be at times complex 
and time consuming for citizens, we do not feel that the proposed solution – a new 
independent body – would assist in resolving complaints involving discrimination as 
set out under the Equality Act 2010.  

The Charter of Fundamental Rights of the European Union guarantees the right to 
an effective remedy and to a fair trial, including legal aid to those who lack sufficient 
resources. At the same time, access to justice is also an enabling right that allows 
those who perceive their rights as having been violated to enforce them and seek 
redress. Article 8 of the European Convention on Human Rights similarly guarantees 
a right to an effective remedy. The petitioner raises concerns which indicate that   
currently Council redress is lower than a derisible threshold and not providing an 
effective remedy, particularly in the context of the time and cost involved in pursuing 
a complaint.  

However there are a number of reasons why a new independent body may not be 
effective in resolving discrimination or Human Rights complaints. These are as 
follows  

 Equality legislation is largely reserved to Westminster and the Scottish 
Parliament does not have the power to introduce new resolution systems 
under the Act. 

 The EHRC ran a conciliation service in which those raising complaints and 
those subject to those complaints could seek an informal resolution. 
Unfortunately the service was not well used and discontinued after a few 
years activity.  

 Discrimination claims tend to be complex, and rely on comparative evidence. 
It is unlikely that any new independent agency with a wide remit (all public 
services provided by councils) would be able to develop the expertise 
necessary to competently progress them. 

 The proposal would lead to duplication of existing EHRC resources in respect 
of discrimination claims.  

 Time limits – strict time limits apply to lodging discrimination claims. We would 
be concerned if lodging and pursuing a complaint with any new independent 
body “eats into” the time available to lodge a claim at an ET or Sherriff Court.     

I trust that this information is sufficient for your purposes but please feel free to revert 
to me if there is anything else I can be of assistance in. 

 

http://fra.europa.eu/en/charterpedia


PE1659/F   
Petitioner submission of 18 December 2017                           
    
 
Assimilating an all-inclusive response to numerous replies can pose a challenge 
therefore; this is written without prejudice and is formed from my understanding, 
opinion and assessment. 
 
It saddens me continuing to read or hear ill-informed comment. A car can have an 
engine but that does not mean it is working. The fact that the Scottish Government 
believes the system has an engine in the form of the SPSO certainly does not mean 
it is working. I believe the Scottish Government is somewhat detached and operates 
in a cocoon. 
 
Councils appear to enjoy unbridled autonomy which, if desired, can breed an 
environment omnipotently powerful working not in unison with fellow Councils as 
they have the ability to set their own inconsistent modus operandii. Official Bodies 
appear to back off when they have the opportunity to introduce improvement and 
Councils operate within a climate where the alleged policing organisation, the SPSO, 
operates within the wrong remit resulting in an apparent favouring of the Councils. 
The Councils also enjoy further advantage as often matters involve detail beyond the 
ken of most of their clients.  
 
In my opinion, certain input regarding the responses that have been submitted are 
naïve and written from a standpoint of not operating on the manufacturing floor to 
experience reality. The mine Manager has no idea what is happening underground. I 
suggest sitting in an office never having experienced the process first hand creates 
management decisions ill-conceived and through rose tinted glasses. 
 
In forming a Committee that holds regular meetings with Councils appears to be 
pointless as the outcome is self-perpetuating and inclusive. Surely this arrangement 
skews the outcome of any meeting? 
 
I suggest that COSLA’s reply amply demonstrates their lack of understanding. I seek 
the abandonment of COSLA as it contributes nothing positive directly to the public 
and an unnecessary extension of the Councils.  
 
I suggest that the Scottish Government requires experiencing first- hand dealing with 
some Councils’ machinations or interview complainants to see, in my opinion, how 
woeful it is.  
 
I am not suggesting an additional body which the Scottish Government alludes to, I 
am suggesting either; 
 

 The creation of a new body with a proper remit to replace the SPSO and the 
disbanding of the current SPSO. A Body which is neutral and not apparently 
acting as a Council old boys’ club. 

Or            2 
 



 A major overhaul of the SPSO, in-house training and a new appropriate remit 
making them fit for purpose. 

 
A Council client can experience a torrid time dealing with a Council and this period 
can be years. The SPSO refuses to interject until Council and client matters are 
finalised and the Council letter has been written. The SPSO is of no help at all. Help 
"with teeth" is required during the Council negotiations with a client. Council appeals 
are mere window dressing.  
 
Council appeals; do you believe that a Council employee is going to find in favour of 
the client against their employer. 
  

 Appeal one is with somebody within the same Council Department that is 
involved in the appeal.  

 Appeal two is with three employees of the Council.  
 Final appeal is with an “independent” person who can generally be working 

with the Council and two Council employees; the worst vote surely is 2 to 1 to 
uphold the Council’s position.  
 

Indeed I attended an appeal and it was clear the Council employee had decided in 
favour of their employer before the appeal started. I walked out the room. 
 
Do you really believe an employee is likely to go against the Council whether whistle 
blowing or not? 
 
Regarding complaint numbers I suggest this is not only due to SPSO remit but the 
quality of poor SPSO investigators. Never are they held accountable; some years 
ago, the then CEO; SPSO seemed sympathetic with the spirit of this petition. 
 
It is nonsense to accept the suggestion that the SPSO interjects they require a letter 
from the Council to state that the appeal process has been exhausted. Therefore, I 
repeat the SPSO ambulance only comes to the public’s help when the patient is 
dead. 
 
I suggest that the SPSO publish a skewed success figure rate. 
 
The Scottish Government’s response clearly exhibits their complete lack of 
understanding of daily process nor do they have a grasp of the remit.  
 
Example; 
 
There was a planning application for the construction of an extension. 
 

 This Council’s building regulations stated if an extension is built the facing wall 
to the neighbouring property should have opaque glass if the distance is 
approximately less than thirty three meters. This was clearly stated in the 
Council’s Building Regulations. The distance was some twenty two meters 
therefore the windows should have been opaque but the Council granted one 
opaque and one clear. Despite written building regulations the SPSO found in 
favour of the Council. 



 
 

A council’s ploy, at times, is to ignore their clients; a Council operated for two years 
within one case without furnishing the answer to a question. During this period the 
SPSO refused to enter this arena until they had the infamous Council letter.  
 
Sections; one to four of the Background is puff and I have noticed no benefit from 
these details and unseen implementation. 
 
The fifth section; staff can reply at the speed of light but that does not create a better 
quality of response nor does it create a better platform for the public to appeal.  
 
No wonder Councils hand out SPSO leaflets like sweeties. 
 

 Local authorities must record and report how they respond to complaints; so 
what?                            

 Who takes any corrective action?  
 How do you regulate veracity and control of these Council reports?  
 How do you know all Council reports are submitted? 

 
I have no idea how these figures shown demonstrate that Councils are accepting 
when failings occur. The reality is a mere aspiration. 
 
I have a local Councillor likely to attest his Council often ignores clients and I allege a 
local mental health nurse indicated the increase in patient numbers due to the 
Council dealings.  
            
NHS Scotland’s Model Complaint Handling Procedure (MCHP) is interpreted by 
myself as pie in the sky and fails to see how any of this can be policed. It is 
suggested that what is happening in the field bears no resemblance to MCHP. 
 
Section eight is certainly laudable but simply is not possible in my experience and 
nor to the majority of the public lodging complaints. 
 
How can the SPSO support good complaint handling when it is suggested they do 
not practice it. I would suggest the previous example clearly undermines their 
suggestion of good complaint handling. SPSO appeals are likely to be in-house and 
therefore self- policed with potential for colleague nepotism.  
 
I am aghast at section 9.1 as the inclusion of council employees who execute the 
Council bad practices are involved in offering input.   
 
The culture of the boys’ club must be stopped as it does not benefit the public and 
indeed, could be injurious to current public strategy, surely there must be an element 
of self-interest in such deliberations.  
 
COSLA should be disbanded as they offer no benefit to the public yet perform, it is 
suggested, two unnecessary functions. 

 
 A meeting place for Council employees. 



 
 

 The creation of Disregards which are not rules and Councils can decide 
whether to apply the Disregard or not. What is the point? A Council in the 
North could apply Disregards within a calculation and a Council in the South 
could ignore them and their clients would be paying more because of 
postcode. Disband COSLA and create a body that is independent of Councils, 
create rules which are of equal benefit to all.  
 

A division of a new SPSO could generate compulsory disregards. Surely SPSO 
recommendations are as weak as COSLA’s disregards, what is the point of 
producing these apart from feeling you have not wasted your day at the office? 
 
Sections 18-21 within the SPSO paper, I believe are illuminating. The SPSO, I 
suggest, supports the section of the petition which eludes to the unjustified autonomy 
of Councils.  
 
The battlefield is slanted in favour of the Councils as they apply complex matters and 
pick and mix disregards whilst dealing with a public not au fait with the environment 
or rules.  
            
There is little or no help for the public whilst local advocates and the CAB cannot be 
relied upon as their knowledge base and involvement is scant. Councils should be 
transparent and demonstrate an unbiased strategy in decision making.  
 
There must be a body whether that is the SPSO or a replacement body for the 
SPSO, having the powers to enter Councils and check for potential wrong doings 
and malpractice. Surely the days are gone when Councils have unquestionable 
autonomy? 
 
Digressing slightly;  
 

 A Council spent £500,000 on a project not needed and not wished by the 
majority of the residents; nobody to investigate this. 

 
 A Council altered two road endings and because they were so badly done re 

did them again costing over £200,000. Now one is such a bad design it is a 
health and safety problem. There is nobody to check this ridiculous 
expenditure. 

 
 A Council replaced twelve paving slabs with three workers over two days, who 

checks this financial waste? 
 

 A Council appears to have a reasonable amount of work that flows over to the 
weekend for overtime, who is there checking this waste of money? 
 

 Allegedly a supervisor wished to keep a check on an allegedly shirking 
employee and was told to stop as that person’s human rights were being 
impinged upon.  

 



Section twenty three of the SPSO paper should simply witness the SPSO entering 
the melee between client and the Council at a much earlier stage armed with the 
correct remit and authority. 
 
Within section 26 the SPSO suggests they are not restricted from looking at 
problems whilst they are happening; why then will they only enter the arena after the 
matter has finished and after the Council has furnished their client with a letter to 
state that all appeals have been exhausted. By the very nature of the beast this letter 
can only be written as a conclusion to the dealings between Council and client. 
 
Section 28 appears to contradict itself. If a Local Authority was taking a legitimate 
decision displaying true veracity surely a complaint would be less likely. The SPSO 
should be becoming involved at a stage the client requires and if the SPSO identifies 
injustice then they should have the authority to correct this and censure the Council. 
 
I suggest this simply never happens. 
             
Section 30 I suggest does not bear fruit as the SPSO does not have the power to 
ensure the Council complies and redresses the clients’ situation.  
 
I believe that recommendations are as powerless as disregards and if there is no 
enforcement associated with recommendations; why bother? 
 
Sections 37.1 to 37.3 appear to run counter to the non-upholding of the previous 
example. 
 
The final comment regarding the statistical table shown could be somewhat arbitrary 
or convenient to categorise complaints as premature. Premature complaints surely 
underline that the SPSO will not enter the arena early.  
 
Human Rights must deliver equality and respect which I suggest is not at the top of 
some Council agendas. This Commission can disagree with a replacement Body but 
by doing so surely flaunts clients’ Human Rights. It surprises me that the 
Commission would promote the status quo which promotes weaker Human Rights. 
          
The third paragraph of the Commission’s note sets out admirable aims which are 
simply not being met within the given structure. 
 
I suggest that the bulleted points are merely puff and a distraction. If a just and 
monitored system was created to produce fair results for clients then automatically 
the clients’ Human Rights will be met and met to a much greater degree than they 
are being met today. 
 
It is time that Councils acted in unison, on a level and fair platform; treatment must 
be universally consistent and fair. Councils must not fritter finances, they must not be 
allowed to decide what rule book they wish to operate by playing pick and mix with 
disregards and Councils must be accountable.  
            
         
           



Clients must feel confident in the system which is openly fair and removes the 
postcode lottery. 
 
It will be difficult to create the fair environment that must be set within the process. 
There must be an impartial and independent body looking after Council and Public 
rights equally and this unquestioned right of Council autonomy must become a myth 
as it has no place on a level playing field. Clients have no standing in Council 
dealings and have virtually no port of call for help or justice. 
 
There must be a set of rules; a Highway Code of procedure that all Councils must 
follow thus eliminating the imbalance and injustice of a post code lottery.  
 
Surely we all realise what happens when bodies have omnipotent and unquestioned 
power? 
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PE1660: Scottish Legal Complaints Commission review 

PE1661: Reform of regulation of the legal profession in Scotland 

Note by the Clerk 

Petitioner Bill Tait 

Petition 
summary 

Calling on the Scottish Parliament to urge the Scottish Government to 
review the operation of the Scottish Legal Complaints Commission 
with a view to making the process of legal complaints more 
transparent and independent. 

Webpage parliament.scot/GettingInvolved/Petitions/PE01660 

 

Petitioner Melanie Collins 

Petition 
summary 

Calling on the Scottish Parliament to urge the Scottish Government to 
reform and amend the regulation of complaints about the legal 
profession in Scotland, which is currently delegated to the Scottish 
Legal Complaints Commission, by creating a new independent 
regulator of legal services with powers equivalent to the Solicitors 
Regulation Authority, Legal Ombudsman, Bar Standards Board and 
Solicitors Disciplinary Tribunal which serve consumers and clients of 
legal service providers in England and Wales. 

Webpage parliament.scot/GettingInvolved/Petitions/PE01661 

Introduction 

1. These petitions were last considered by the Committee at its meeting on 21 
September. At that meeting, the Committee agreed to join the petitions together 
for future consideration on the basis that they seek similar action in regard to 
legal complaints processes. 

2. The Committee agreed to seek views on the action called for in the petition 
from the Scottish Government, the Scottish Legal Complaints Commission, the 
Law Society of Scotland, the Faculty of Advocates, Scottish Solicitors' 
Discipline Tribunal, Citizens Advice Scotland and the Judicial Complaints 
Reviewer. Responses have been received from the Scottish Government, the 
Law Society of Scotland, the Scottish Legal Complaints Commission and the 
Scottish Solicitors’ Disciplinary Tribunal. A response has also been provided by 
the Chair of the Independent Review of Legal Services. These responses, 
along with responses from the petitioners, have been provided to members. 

http://www.parliament.scot/GettingInvolved/Petitions/PE01660
http://www.parliament.scot/GettingInvolved/Petitions/PE01661
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Summary of written submissions received 

Scottish Solicitors’ Discipline Tribunal 

3. In its submission, the Tribunal notes that it “considers that the system of legal 
complaints in Scotland can be complicated, length and expensive” and that 
while the procedure has been simplified as a result of Court of Session 
judgements in 2016 and 2017 there are still areas for improvement. 

4. The Tribunal indicates that it is participating in the Review of Regulation of 
Legal Services. Indicating the Review’s remit is to “focus on the current 
regulatory framework and complaints process, the Tribunal considers that the 
aims of the review “therefore directly cover Petition PE1660 which calls for a 
review of the operation of the SLCC with a view to making the process of legal 
complaints more transparent and independent.” 

5. In relation to the action called for in PE1661, the Tribunal— 

“observes that the Scottish Solicitors Discipline Tribunal is the direct 
counterpart of the SDT in England and Wales. Similarly, the SLCC performs a 
broadly similar though not identical role to the Legal Ombudsman. The Law 
Society of Scotland’s Regulation Department performs comparable functions to 
the SRA. The Faculty of Advocates Disciplinary Tribunal and the Bar Standards 
Board also have related responsibilities. The role of these bodies in the 
complaints system is included in the current Review and the Review may make 
recommendations for changes in this.” 

6. The Tribunal concludes that “Perhaps it would be appropriate to await the 
recommendations of the current Review before there is detailed consideration 
of the issues raised in these Petitions.” 

Law Society of Scotland 

7. The Law Society of Scotland (LSS) states that it shares “the petitioners’ desire 
to improve the regulation of legal services”. LSS recognises “that, despite the 
strong system of regulation in place, further work is needed to improve that 
system and that this “is particularly true around the area of complaints handling, 
where processes need to be simpler and consumer protection stronger.” 

8. LSS outlines that it approached the Government in 2015 with proposals in this 
area and states— 

“We were delighted that, in response to our proposals, the Scottish 
Government established the independent review of the regulation of legal 
services, now being chaired by Esther Roberton. We believe this offers a real 
opportunity to develop a consensus on what reforms are required and how they 
can be effectively delivered.” 

9. LSS makes a number of comments on specific aspects of the legal complaints 
system. It also notes that it is— 

https://www.lawscot.org.uk/media/10152/the-solicitors-scotland-act-1980-the-case-for-change-regulation-pa.pdf
https://www.lawscot.org.uk/media/10152/the-solicitors-scotland-act-1980-the-case-for-change-regulation-pa.pdf
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“currently in discussions with the SLCC regarding an interim solution which 
could be delivered through secondary legislation. This offers the chance to 
improve the system by speeding up the eligibility stage of the complaints 
process until such time as more permanent changes can be made.” 

10. On PE1660, LSS observes that the petitioner “argues that the existing appeals 
route against decisions by the SLCC, via the Court of Session, forms a barrier 
to those who wish to appeal.” LSS “fully agree with this view” recognising that 
“that the concept of pursuing legal action against a public body via the court 
can be a difficult and daunting process.” LSS contrasts this to the position 
regarding conduct complaints considered by it (wherein a complainer can take 
a ‘handling complaint’ to the Scottish Legal Complaints Commission and can 
appeal a decision directly to the SSDT). 

11. LSS states “We believe there is a case for reviewing this and hope the work 
being undertaken by Esther Robertson and her review group will consider this 
point.” 

12. Turning to PE1661, LSS comments on the issue of an independent regulatory 
of legal services with no ties to the profession and, in relation to its dual role of 
regulation and professional support, states that this issue “was considered in 
depth by the Scottish Government ahead of the 2010 Legal Services Act with a 
clear conclusion that the model of having a single professional body was right 
for Scotland.” 

13. LSS goes on to highlight other professional bodies which have both regulatory 
and support functions, such as the Institute of Chartered Accountants in 
Scotland, the Royal Incorporation of Architects in Scotland and the Royal 
Institution of Chartered Surveyors. 

14. LSS does state that it recognises “the specific areas of concern which the 
petitioner highlights” but is of the view that if “there is a concern over the 
accountability of the existing independent complaints body, we do not agree 
that the way to correct this is to create a new regulatory body.” 

15. In concluding, the LSS suggests that the Committee “may wish to consider 
contacting the review group regarding opportunities for the public, including the 
petitioners, to present their views on the complaints process for consideration.” 

Scottish Legal Complaints Commission 

16. The Scottish Legal Complaints Commission (SLCC) states it has “actively 
called for radical change to the regulation of the sector”, drawing attention to its 
paper #ReimagineRegulation. The SLCC states that it has “robustly highlighted 
key areas for change which we believe could deliver better results for the sector 
and for the consumer.” The areas highlighted are— 

 Unravelling the current complex complaints maze 
 Reducing statutory detail that focusses on processes, not outcomes for 

people 
 Ensuring that we redress is awarded the client receives it 

https://www.scottishlegalcomplaints.org.uk/media/65853/1_reimagine_regulation_-_slcc_priorities_for_a_consultation_on_legal_services_regulation_v1.00.pdf
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 Targeting risk, and not seeing all legal services as the same 
 Embedding the consumer principles 
 Learning from complaints and data to improve future outcomes. 

17. On the issue of a single regulator or complaints body, SLCC “believe this merits 
serious consideration.” SLCC comments that ([e]ven if a single body is not 
eventually possible, debating that model will more sharply focus the discussion 
on the core purpose and aims of regulation in the sector”. 

18. SLCC also comments on issues of oversight, commenting that it differs from 
other bodies in respect of the degree of transparency and financial scrutiny 
under which it operates. SLCC is of the view that as “we continue the journey of 
the modernisation of legal regulation a single approach to oversight, with 
consistent minimum legislative requirements, would be a positive outcome.” 

19. In respect of independent regulation, SLCC “believe expert input into regulation 
is absolutely essential, and that a regulator must be credible to the profession 
as well as the public.” It is noted that “the best model for delivering this has 
been contentious in previous parliamentary debates.” SLCC comments that 
there has been a trend within the UK for a “journey from self-regulation to 
independent regulation” and that the petitions “highlight that this is likely to be 
the expectation of the public.” 

20. Going on from this issue, SLCC states there is “deeply worrying lack of 
independent research into consumer needs and detriments in Scotland in the 
legal sector.” SL argues that a “top priority should be the creation of a better 
evidence base from those who use services, alongside the professional 
voices.” 

21. The SLCC concludes by saying— 

“I hope our #ReimagineRegulation paper displays a body which is not only ‘up 
for’ change, but actively trying to stimulate a debate about how parliament, 
government, consumers and the profession can work together to create a 
better system in Scotland. 
 
The SLCC is certainly confident that the independent review of legal regulation 
will actively consider the issues we have been raising over the last 18 months, 
and which the petitions support from a public perspective, and look forward to 
the final report on these complex issues currently expected in July 2018.” 

Chair of the Independent Review of the Regulation of Legal Services  

22. The Chair of the Independent Review of the Regulation of Legal Services 
explains that the purpose of the review— 

“is to make independent recommendations to reform and modernise the 
statutory framework for the regulation of legal services and complaints 
handling. We are committed to ensuring that our recommendations focus on 
consumers, providers of legal services and the market place for legal services 
in Scotland.” 
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23. In terms of how the review will carry out its work, the Chair states— 

“Gathering evidence from a full range of stakeholders with an interest in our 
work is crucial to help inform our findings. This includes professional bodies, 
regulators, consumer bodies, a wide range of providers of legal services, 
business organisations and others. Stakeholder events will take place in 
November-December, with a formal call for evidence launching at the turn of 
the year.” 

24. The call for evidence referred to by the Chair is available at 
http://www.gov.scot/Resource/0053/00530788.docx and will run until 30 March 
2018. 

Scottish Government 

25. The Scottish Government’s response highlights the review and the 
understanding that the Chair would be writing to the Committee. The 
Government notes that the Chair “is due to report to Ministers by the end of 
July 2018 and will include the review findings around the complaints handling 
system.” 

Petitioner views 

PE1660 

26. The petitioner, Bill Tait, believes “common thread through many of the 
submissions where investigations, meetings and committees all appear to be 
taking place in a sanitised environment by only involving official bodies, 
solicitors etc. but rarely the public. If you look at only part of the picture then 
you will see only a part of the picture.” Before responding to specific points 
within the submissions comments on “various conditions which impact upon the 
standard of service.” 

27. In respect of the responses received, the petitioner states— 

“It pleases me to read that the SSDT is working towards trying to make the 
complaint handling more transparent and independent but for this to be 
successful the present structure, remit and quality of service must change.” 

28. Turning to LSS, the petitioner states— 

“It would appear that the Law Society’s seventh’s paragraph supports much of 
the intention of the petition but it sadly does not refer to the nut and bolt 
handling of complaints… I suggest the Law Society has no understanding of 
the SLCC’s daily operation and are possibly too close to the SLCC to be 
objective.” 
 

29. Noting the comment in the LSS submission in respect of an interim 
improvement to the process, the petitioner suggests— 

“that a project to improve matters must be conducted in an open frame of mind. 
The writer is unclear as to whether such an approach is likely to be formed as 

http://www.gov.scot/Resource/0053/00530788.docx
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real improvement must include the complete overhaul of the SLCC or their 
disbandment and replaced with a Body fit for purpose.” 

30. Regarding the SLCC response, the petitioner “admit[s] to a certain degree of 
surprise regarding the submission by the SLCC and I interpret their reply mainly 
as support for the petition.” The petitioner goes on to comment that he fails “to 
understand to understand how such copious agreement marries with the 
suggestion that they wish to wait on others to advise them.” 

31. In response to the submission from the Chair of the Review of the Regulation of 
Legal Services, the petitioner comments that— 

“I gain the belief that all in the garden is lovely simply because a review is 
taking place. If the review is mis-guided, does not include the full range of 
contributors e.g. unsuccessful complainants the review is, in my opinion, 
pointless and simply used like a trophy to show we are doing something. It may 
not be the correct thing but they can gain solace; it is something.” 

PE1661 

32. The petitioner, Melanie Collins, states that it is “apparent that the SLCC have 
acknowledged that there are serious flaws associated with they way in which 
The SLCC carry out their investigation process to the extent that they are 
prohibited from making available information relating to or publishing results of 
investigations into complaints.” 

33. Her view is that this “not acceptable in this day and age where they can 
conduct their investigations in a clandestine manor this is why we should have 
a fully accountable and transparent system where complaints received are 
investigated to a standard which is acceptable in other walks of life.” 

34. In respect of the LSS response, the petitioner comments that the response is 
“self-explanatory they highlight major problems associated with the SLCC and 
forms of appeal against SLCC decisions being via the Court Of Session.” She 
considers that “Major reform of this system needs to be addressed immediately 
to ensure that complainers are getting the Justice they deserve through a 
system that is transparent and accountable.” 

35. The petitioner also comments on organisations that were invited to make a 
submission but from which no submission has been received. 

Conclusion 

36. The Committee is invited to consider what further action it may wish to take on 
these petitions. Options include— 

 Close the petitions under Rule 15.7 of Standing Orders on the basis that 
the independent review of the regulation of legal services is currently 
underway and is expected to report to Ministers in July 2018. In doing 
so, the Committee may wish to the Committee may wish to highlight to 



PPC/S5/18/4/9 
 

 

the petitioners the opportunity to respond to the call for evidence on the 
review. 

 Defer further consideration of the petitions until after the findings of the 
review of the regulation of legal services are published. As with the 
option above, the Committee may wish to highlight to the petitioners the 
opportunity to respond to the call for evidence on the review. 

 Any other action the Committee wishes to take. 

Clerk to the Committee 

 

Annexe 

The following submissions are circulated in connection with consideration of the 
petition at this meeting— 

 PE1660/A: Scottish Solicitors' Discipline Tribunal submission of 13 October 
2017 (123KB pdf)  

 PE1660/B: Law Society of Scotland submission of 16 October 2017 (148KB 
pdf)  

 PE1660/C: Scottish Legal Complaints Commission submission of 31 October 
2017 (92KB pdf)  

 PE1660/D: Chair of the Independent Review of the Regulation of Legal 
Services submission of 23 October 2017 (6KB pdf)  

 PE1660/E: Scottish Government submission of 6 November 2017 (86KB pdf)  

 PE1660/F: Petitioner (PE1660) submission of 18 December 2017 (110KB pdf)  

 PE1660/G: Petitioner (PE1661) submission of 27 December 2017 (6KB pdf)  

 

http://www.parliament.scot/S5_PublicPetitionsCommittee/Submissions%202017/PE1660_A_and_PE1661_Scottish_Solicitors_Discipline_Tribunal.pdf
http://www.parliament.scot/S5_PublicPetitionsCommittee/Submissions%202017/PE1660_A_and_PE1661_Scottish_Solicitors_Discipline_Tribunal.pdf
http://www.parliament.scot/S5_PublicPetitionsCommittee/Submissions%202017/PE1660B_and_PE1661B_Law_Society_of_Scotland.pdf
http://www.parliament.scot/S5_PublicPetitionsCommittee/Submissions%202017/PE1660B_and_PE1661B_Law_Society_of_Scotland.pdf
http://www.parliament.scot/S5_PublicPetitionsCommittee/Submissions%202017/PE1660_and_PE1661_C.pdf
http://www.parliament.scot/S5_PublicPetitionsCommittee/Submissions%202017/PE1660_and_PE1661_C.pdf
http://www.parliament.scot/S5_PublicPetitionsCommittee/Submissions%202017/PE1660_D_Chair_of_the_Independent_Review_of_the_Regulation_of_Legal_Services.pdf
http://www.parliament.scot/S5_PublicPetitionsCommittee/Submissions%202017/PE1660_D_Chair_of_the_Independent_Review_of_the_Regulation_of_Legal_Services.pdf
http://www.parliament.scot/S5_PublicPetitionsCommittee/Submissions%202017/PE1660__PE1661_E_Scottish_Government.pdf
http://external.parliament.scot/S5_PublicPetitionsCommittee/Submissions%202018/PE1660_F_PE1661_F.pdf
http://www.parliament.scot/S5_PublicPetitionsCommittee/Submissions%202018/PE1660_G_and_PE1661_G.pdf


PE1660: Scottish Legal Complaints Commission review 
Petitioner Bill Tait 
Date 
Lodged 

09 May 2017 

Petition 
summary 

Calling on the Scottish Parliament to urge the Scottish Government to 
review the operation of the Scottish Legal Complaints Commission 
with a view to making the process of legal complaints more 
transparent and independent. 

Previous 
action 

I have spoken to Jamie Greene MSP. 

Background 
information 

This petition has been submitted to highlight potentially serious 
problems relating to the SLCC and their in-house procedures. Within 
their annual reports, they clearly indicate that they are working with 
the justice section of the Scottish Parliament, therefore they are part 
of the justice machinery within Scotland. I suggest the Scottish public 
are at the receiving end of potential injustice, which could be 
unnecessarily costing the public £500,000+ annually, as a result of 
SLCC procedures. 

Introduction 

I am suggesting that the legal complaints procedure is flawed, biased 
and completely set against the complainant. This statement has been 
made as a result of over two years on the ground research examining 
the route and nuances within this procedure.  The whole process 
operates apparently behind closed doors with the SLCC having no 
responsibility to anybody. For the SLCC to suggest redress is to 
register a complaint with the Court of Session is insincere and 
disingenuous, as few complainants could afford to travel down that 
route. Therefore, it is suggested the SLCC operate in a bubble. They 
suggest that they are an independent body, which on the surface has 
some truth, but examining beyond this statement the structure surely 
must introduce bias in favour of the legal profession? 

Surely the SLCC is cognisant of this and too many upheld complaints 
might be difficult. Their untouchable environment is enhanced, as the 
Law Society appears to desire no involvement, nor introduce quality 
control. The SLCC produces an annual report, which employs such a 
journalistic style as to create, it is suggested, an illusion of success. 
But I suggest that behind this veneer of window dressing there is a 
very different story. Apart from the untouchable environment that has 
been created, either solely or partly, by the SLCC, the protocol and 
practices within the SLCC, it is suggested, are stacked against the 
complainant. 

It is suggested that the Chair Person's statement in the 2015/2016 
Annual Report is simply not achievable: “At the heart of our work is an 
impartial, fair and efficient complaints process.” If it is so impartial and 
fair, why operate behind a wall of silence with no transparency? The 



operating methods created by the SLCC orchestrate this 
environment, which runs counter to what the Chair Person suggests 
they are achieving. 

SLCC Policy and Operating Environment 

All parties within a complaint must assume the rules are stable and 
fair and that the playing field is level. It is suggested that the extract 
from the Rules of the SLCC 2015 demonstrates this is not the case. 
The petitioner likens this to the home side at football changing the 
rules halfway through the game and possibly not telling the other side! 

Rule of the SLCC 2015, Extract 

“Directions as to procedure; The Commission may regulate its own 
procedure as regards a particular complaint and in particular, may 
give such direction as it thinks fit as to the procedure to be followed at 
any stage in the complaint (provided the direction is consistent with 
the Act, with the other Rules and with the interests of justice and is 
made with regard to considerations of proportionality).” 

How do you maintain consistency regarding what is and is not in the 
interests of justice, how arbitrary a culling system and who is 
checking the decisions are legitimate and consistent? …No one apart 
from the SLCC who are involved in this questionable practice! 

A client lodges a complaint and, indeed, that complaint may have 
been prepared by a solicitor but such a submission does not 
automatically go in to the complaint file. The SLCC play some form of 
"God" and determine whether they wish to forward it as a complaint, 
or dismiss it outright. Whatever route a complaint follows, the 
reasoning should be written down and the public given access for all 
to understand. Those that reach the "complaint in" basket have an 
investigator assigned to them and the complainant eventually gets a 
report, which I suggest can bear little resemblance to the complaint. 
The party being complained about privately lodges a defence, 
including possibly papers, and the investigator takes these apparently 
on face value. 

For example, a complained-about party could submit papers, which 
the complainant has never seen and will never see and is unable to 
verify the veracity of the documents, as the report does not carry 
copies to support the SLCC's source and findings. There requires to 
be much more openness. 

Code of practice  

The SLCC state the Code of Practice for Scottish Solicitors is referred 
to when making a decision about an investigated complaint. The 
SLCC do not specify their source reference from this Code and 



therefore do not support their report in any way. Without such cross 
reference, the report is simple fiction. They refuse to support 
potentially misguided investigation in this regard, as they do not quote 
the text reference from this Code. (Can this be interpreted to mean 
they think they can literally say anything they like without fear or 
favour as they shall refuse to justify it and you can’t make them?!) If a 
complainant cannot be furnished with references within the Code of 
Practice and copies of documents allegedly previously supplied to the 
complainant; why bother? 

In relation to investigation reports, which they refuse to substantiate, 
the public will never know the quality of the report and none of the 
content will ever be supported by source material or Code reference. 
Complaint success may be no more than a lottery. The process of 
appeal is also weak and vulnerable; it is never likely that a true appeal 
can be made, as there is carte blanche for colleague nepotism as a 
result of self-policing. Colleagues vetting colleagues; what do you 
believe the outcome will be, surely this is open to abuse, skewed 
reviews and misuse of position? There is equally little transparency 
with the reviews as there is with the initial investigations. 

A proper investigative report and appeal review should have attached 
the documentation upon which it relies, as well as furnishing a full 
reference list, copies of documents upon which the SLCC base their 
claims and details of the section of the Code of Practice upon which 
the text relies. 

The annual reports that the SLCC submit to the Scottish Parliament, 
because of the procedure, can slip in to Parliament on slippers, as 
this glossy publication with a veneer of optimism may well not be read 
at all or scanned over. 

It is difficult to examine the annual reports, as they appear to adopt 
different formats therefore for the sake of expediency 2014/15 and 
2015/16 will be examined but the petitioner invites a broader 
examination. A full set of stats is shown in the more complete report. 

                                      2015/16                  2014/15 
Collected (upheld)         £324,400                £401 ,340 
Disregarded or denied   £553,752.32           £1 ,204,091 .80 
 
Investigator productivity based on six investigators in 2015/16: 1.3 
investigations per week and 2014/15: 1.5 investigations per week. It is 
suggested that this is very low productivity. 
 
The petitioner questions if the financial amounts disregarded or 
denied genuinely reflect a quality that it is so poor to merit the SLCC's 
wholesale negative indifference of these submissions. 
 
 



Therefore the petitioner suggests that the SLCC reports are 
constructed to mislead e.g. 2015/16 Report highlights 77% upheld but 
this is actually only 509 cases, which equals 31 .72% of the whole, 
which makes the 77% somewhat misleading and 2014/15 shows 
72%, which represents 341 cases or 27.79% against 72%, which 
again surely is designed to mislead. 

Conclusion 

The system the petitioner suggests has many flaws all operating 
against the Scottish people and the first flaw is to allow this body to 
be independent, then the petitioner suggests without any hesitation 
the SLCC should not and must not be allowed to self-review their own 
reports/complaints. They must not be allowed to hide behind their 
intransigence and total indifference regarding openly showing how 
their decisions come about; all reports "published" by the SLCC must 
be accompanied with source details, references and copy documents 
included to ensure the complainant has the fullest information 
possible to understand the SLCC ruling. 

Falling short of this basic standard is doing the complainant a 
disservice and the SLCC the creation of a much lower benchmark 
than they should have. By not being open the complainant has his 
right of rebuttal removed. There must be an opportunity for the 
complainant to be able to meet with SLCC personnel, as opposed to 
the covert environment they create currently giving them total control 
at the expense of the public. 

Complaints about their initial reports simply must not be executed in-
house and self-policed by the SLCC. There has to be a mechanism 
for complaints about the SLCC to be reviewed by a truly independent 
body with no association however tenuous with the Law Society, 
Scottish solicitors or the SLCC. 

There must be an outside source to which the public can direct their 
dissatisfaction regarding the standard of work published by the SLCC, 
otherwise the whole process simply collapses. Self-policing is NOT an 
option. 

The figures, which the public are likely paying to solicitors for poor 
service levels, surely are reprehensible and unless a more 
transparent process is put in place, the legal professional quality 
yardstick will never improve. 

I recommend that the processes employed are examined and that 
these are fully reviewed independently with a view to 
recommendations to create a fairer system and to remove the self-
policing aspect and the secretive insular nature of the SLCC. 

 



PE1661: Reform of regulation of the legal profession in Scotland 
Petitioner Melanie Collins 
Date 
Lodged 

27 June 2017 

Petition 
summary 

Calling on the Scottish Parliament to urge the Scottish Government 
to reform and amend the regulation of complaints about the legal 
profession in Scotland, which is currently delegated to the Scottish 
Legal Complaints Commission, by creating a new independent 
regulator of legal services with powers equivalent to the Solicitors 
Regulation Authority, Legal Ombudsman, Bar Standards Board and 
Solicitors Disciplinary Tribunal which serve consumers and clients of 
legal service providers in England and Wales. 

Previous 
action 

In relation to previous experience with the SLCC and significant 
failures of self regulation of the legal profession in Scotland, I have 
contacted Alex Neil MSP about my experiences with the SLCC, 
whose assistance has been invaluable. 

Background 
information 

The Scottish Legal Complaints Commission (SLCC) was created in 
2008 amid claims the previous system of complaints-handling and 
regulation of solicitors handled by the Law Society of Scotland 
operated with bias against consumers and clients. 

Given that nine years have elapsed since the SLCC came into being, 
and with no discernible benefit to clients and consumers over the old 
system of self-regulation by the Law Society of Scotland, it is now 
time to create a fully independent body with substantial powers of 
investigation and to be able to identify public complaints cases, 
decisions and identify law firms and legal representatives, as has 
occurred in England and Wales for some time. The Parliament as a 
whole, and individual MSPs, are well aware of the problems 
encountered by constituents when trying to address their complaints 
against member of the legal profession in Scotland. 

I draw to the Committee’s attention that over one thousand 
complaints each year are registered, from which it could be concluded 
that almost all MSPs have had constituents contact them at some 
point of their parliamentary service with regards to difficulties with 
solicitors, advocates and the regulatory framework which currently 
exists. 

My concerns about the current system also relate to a recent Court of 
Session ruling by Lord Malcolm (CSIH 71, XA16/15) which overturned 
a thirty-year practice that allowed the SLCC to categorise a complaint 
as hybrid on the basis that is encompassed both service and conduct 
issues. As a result of this ruling over 600 complaints were, in effect, 
dismissed including cases going into the final stages of investigation 
which therefore should not have been affected by the ruling. 

Scotland is in need of a strong and independent regulator of legal 
services – which would strengthen consumer protection and raise 

https://www.sra.org.uk/
https://www.sra.org.uk/
http://www.legalombudsman.org.uk/
https://www.barstandardsboard.org.uk/
http://www.solicitorstribunal.org.uk/
https://www.scotcourts.gov.uk/search-judgments/judgment?id=1d0c1da7-8980-69d2-b500-ff0000d74aa7


standards in the legal services sector. The current mix of regulation, 
primarily handled by the Scottish Legal Complaints Commission, who 
when appropriate pass cases on to the Faculty of Advocates, the Law 
Society of Scotland and the Scottish Solicitors Discipline Tribunal has 
been proven not to be an effective remedy for clients and consumers, 
and has brought the legal profession into further disrepute. 

I base this petition on not only my own experiences with the SLCC, 
but also with regard to coverage I and members of the Petitions 
Committee will be aware of in the press where people who approach 
the SLCC for assistance and help are left feeling let down by the 
handling of their complaint to the SLCC, even when the complaint is 
fully supported by documented evidence supplied in support of the 
complaint and advocates and solicitors frequently escape any 
regulatory punishment. 

I am aware of the existence of a review panel recently appointed by 
the Scottish Government in discussions with the Law Society of 
Scotland. This panel has a remit to review regulation of legal services 
in Scotland and report back at the end of 2018. However as members 
will be aware from press reports, the complement of this panel is 
weighted in favour of legal interests. 

This review will be the third attempt since this parliament was formed 
in 1999 to improve regulation of the legal profession, the first attempt 
being in 2002 with the regulation of the legal profession inquiry, and 
the second in 2006 with the Justice Committee’s consideration of the 
Legal Profession & Legal Aid (Scotland) Act 2007. 

The various acts of legislation and amendments to legislation over the 
years also follow the work of the Scottish Consumer Council & 
Consumer Focus Scotland, who conducted extensive research and 
surveys from the mid 1980s to mid 2000’s, each time concluding 
regulation of legal services in Scotland should move to a fully 
independent model. 

Clearly, nine years on from the creation of the Scottish Legal 
Complaints Commission, the aims of the LPLA Act have not been 
achieved. Levels of complaints against the legal profession are over 
1000 a year, and the SLCC has suffered serious challenges to it’s 
role and remit though the courts from legal action taken by solicitors. 

As members will be aware, several alterations to legislation have 
taken place at the behest of the Law Society of Scotland since 2002, 
with intentions to ‘improve’ regulation of the legal profession such as 
the Council of the Law Society Bill 2002, the Legal Profession & Legal 
Aid (Scotland) Act 2007 and the Legal Services (Scotland) Act 2010. 

Members will also be aware in 2014, and with the agreement of the 
SLCC & Law Society of Scotland, the Scottish Government submitted 



plans to the Parliament’s Justice Committee, which introduced 
claimed ‘improvements’ to rules at the SLCC by extending time bar on 
complaints. 

Clearly, none of these claimed improvements to legislation or the 
remit of the current regulation model in Scotland has worked, and the 
legal profession overall remains self regulating. 

In comparison, for England & Wales, the implementation of the 
reforms proposed by Sir David Clementi in 2004, which culminated in 
the current framework of independent regulation of UK legal services 
has been more successful in building and improving an effective legal 
services market, and that the actions taken in response to Clementi 
are a sign of a strong regulatory framework, as opposed to a weak, 
and often perceived as biased regulatory framework of legal services 
in Scotland. 

It is now time for the creation of a fully independent regulator of legal 
services in Scotland with no ties to the profession, with equal powers, 
authority and independence as exists in England & Wales. 
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PE1660/A 
PE1661/A 
Scottish Solicitors’ Discipline Tribunal submission of 13 October 2017 
 
Introduction 
The Public Petitions Committee met on 21 September 2017 to discuss petitions PE1660 
and PE1661. In short, these conjoined petitions call on Parliament to urge the 
Government to review and reform the system of legal complaints in Scotland by 
comparing it to the system in operation in England and Wales.  The Committee 
determined to seek the views of various stakeholders including the Scottish Solicitors ’ 
Discipline Tribunal. 
 
Current system 
It may assist the Public Petitions Committee to understand the place of the Tribunal in 
the system of legal complaints.  Complaints against solicitors in Scotland are channelled 
first through the Scottish Legal Complaints Commission (SLCC).  The SLCC deals with 
matters of inadequate professional services itself.  It refers conduct matters to the Law 
Society.  The Law Society has powers to deal with unsatisfactory professional conduct 
itself.  The Law Society may appoint a Fiscal to prosecute the most serious cases before 
the Scottish Solicitors’ Discipline Tribunal as professional misconduct.  Individuals 
cannot make complaints direct to the Tribunal.   
 
 
The Scottish Solicitors’ Discipline Tribunal 
The Tribunal is an independent formal judicial body constituted under statute and 
subject to the appellate jurisdiction of the Court of Session.  The Tribunal deals with 
complaints of professional misconduct, complaints that a solicitor has been convicted of 
an offence involving dishonesty or any other more serious criminal offence, appeals 
stemming from the Law Society’s determinations regarding unsatisfactory professional 
conduct, and applications for restoration to the roll of solicitors in Scotland.  The Tribunal 
is made up of 12 solicitor and 12 non-solicitor members.  At each hearing the Tribunal 
comprises two solicitor and two non-solicitor members.  Hearings are generally held in 
public.   
 
The sanctions which the Tribunal can impose are censure, fines of up to £10,000, 
restriction of a solicitor’s practising certificate, suspension, strike off or prohibition on 
restoration to the roll, and compensation of up to £5,000 for loss, inconvenience or 
distress if a Secondary Complainer has been directly affected by the misconduct.  Every 
decision of the Tribunal is published in full subject to the terms of paragraph 14A of 
Schedule 4 to the Solicitors (Scotland) Act 1980. Occasionally publicity is deferred, for 
example, pending the conclusion of criminal proceedings. 
 
The Tribunal’s mission statement is to ensure so far as possible that all cases brought 
before the Tribunal are dealt with in accordance with the legislative framework and the 
principles of natural justice, bearing in mind the importance of protecting the public from 
harm and maintaining public confidence in the legal profession. The Tribunal 
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endeavours to deal with cases efficiently and expeditiously. The Tribunal has a duty to 
be independent, impartial and transparent. 
 
The Tribunal is responsible for the most serious cases of misconduct relating to Scottish 
Solicitors.  Consequently, it deals with far fewer cases than either the Law Society or the 
SLCC.  In the year 1 November 2015 to 31 October 2016, the Tribunal met on 45 days 
to hear Complaints.  32 new Complaints were received during that year.  The Tribunal 
made 22 findings of professional misconduct and one under section 53(1)(b).  The 
Tribunal made four findings of not guilty and two were remitted to the Law Society to 
consider as unsatisfactory professional conduct. 
 
PE1660 and PE1661 
The Tribunal considers that the system of legal complaints in Scotland can be 
complicated, lengthy and expensive.  To a limited extent, the procedure has been 
simplified following the Court of Session judgements in Anderson Strathern v SLCC 

[2016] CSIH 71 and Law Society v SLCC [2017] CSIH 36.  However, there are still areas 
for improvement.   
 
The Tribunal is currently participating in the Review of Regulation of Legal Services; its 
Chairman is a member of the Review.  The  remit of the Review is to make independent 
recommendations to reform and modernise the framework for the regulation of legal 
services and complaints handling. The Tribunal hopes that this would modernise and 
streamline complaints handling.  The Review’s remit is to focus on the current regulatory 
framework and the complaints process.  Its aims therefore directly cover Petition 
PE1660 which calls for a review of the operation of the SLCC with a view to making the 
process of legal complaints more transparent and independent.  .   
 
The Review also overlaps Petition PE1661 which calls for reform of the regulation of 
legal complaints.  However, the author of PE1661 calls for this to be done by creating a 
new independent regulator of legal services with similar powers those held by the SRA, 
Legal Ombudsman, BSB and SDT in England and Wales.  The Tribunal observes that 
the Scottish Solicitors Discipline Tribunal is the direct counterpart of the SDT in England 
and Wales.  Similarly, the SLCC performs a broadly similar though not identical role to 
the Legal Ombudsman.  The Law Society of Scotland’s Regulation Department performs 
comparable functions to the SRA.  The Faculty of Advocates Disciplinary Tribunal and 
the Bar Standards Board also have related responsibilities. The role of these bodies in 
the complaints system is included in the current Review and the Review may make 
recommendations for changes in this. 
 
Therefore, the Tribunal considers that the issues raised in Petitions PE1660 and 
PE1661 are being considered in the current Review which includes an examination of 
the legal complaints system in Scotland and an analysis of legal complaint handling in 
other jurisdictions. Perhaps it would be appropriate to await the recommendations of the 
current Review before there is detailed consideration of the issues raised in these 
Petitions. 



 

PE1660/B 
PE1661/B 
Law Society of Scotland submission of 16 October 2017 
 
REGULATION OF THE SCOTTISH LEGAL PROFESSION 

Thank you for your letter of 29 September.   We are grateful for this opportunity to 
feed into the Committee’s consideration of petitions PE1660 and PE1661. 

As the professional body for Scottish solicitors, we share the petitioners’ desire to 
improve the regulation of legal services. The Scottish legal sector has evolved 
considerably since the introduction of the Solicitors (Scotland) Act 1980, which is the 
main legislative framework governing the regulation of legal services. We are clear 
that reform is needed, both to protect clients’ interests and to ensure the legal sector, 
which contributes so significantly to the Scottish economy, can be competitive and 
continue to thrive. 

We approach these issues with almost 70 years’ experience of delivering robust 
regulation of the legal profession. As the principal regulator of Scottish solicitors, we 
take our duty to protect the public interest extremely seriously, a fact demonstrated 
through the range of activity which we carry out. 

First and foremost, we set high professional standards which all solicitors must meet, 
including a robust route to qualification along with practice rules and guidance which 
is regularly reviewed. Our highly trained financial compliance team inspect around 
370 law firms each year to ensure compliance with our strict accounts rules. In 
2015/16 and as a result of these inspections, we raised 17 complaints of our own to 
the Scottish Legal Complaints Commission (SLCC). Additionally we intervene quickly 
in firms when things go wrong, ensuring clients know who to contact, where their 
files are and offering the assurances they need. Even when clients choose to no 
longer pursue an initial complaint against their solicitor, we will raise our own 
complaint if it is in the public interest and in order to maintain standards.  In  total  we  
raise  around  30  complaints  a  year  against solicitors to the SLCC. 

By setting, maintaining and vigorously enforcing standards, we strive to ensure that 
consumer interests remain the central focus of our regulatory work and that 
consumer confidence in the Scottish solicitor sector remains high. A poll of the 
Scottish public in 

2014 indicated that 90% of those surveyed are satisfied with the services provided 
by their solicitor and 82% would recommend their solicitor to others. That poll also 
demonstrated high levels of trust in the legal profession as a whole. 

The case for change 

We recognise that, despite the strong system of regulation in place, further work is 
needed to improve that system.  This is particularly true around the area of 
complaints handling, where  processes  need  to  be  simpler  and  consumer  
protection  stronger.  Given  the regulatory framework and processes involved are 
set out within primary legislation, we are afforded little flexibility within the existing 
system.  This is why we proactively approached the Scottish Government in 2015, 



submitting a detailed paper which set out the case for new legislation to better 
protect consumers and allow the legal services market to thrive1. 

Our proposals include better regulation of legal firms and individual solicitors to 
improve standards in addition to a wider regulatory reach over other legal 
professionals. This is in response to the dramatic changes we are seeing in the 
Scottish and UK legal services market.  New expectations from clients, new business 
models, the growth of cross border legal firms and increased technology are all 
serving to reshape that market. Yet most of the legislation covering the operation 
and regulation of the legal market is approaching 40 years old and did not anticipate 
the changes we are seeing today. 

Whilst  taking  forward  reform,  we  also  believe  it  vital  to  preserve  the  elements  
and principles of the current regulatory framework which work well - the 
independence of the legal profession; a single professional body; independent 
discipline body.  These must be protected. 

We  were  delighted  that,  in  response  to  our  proposals,  the  Scottish  
Government established the independent review of the regulation of legal services, 
now being chaired by Esther Roberton.  We believe this offers a real opportunity to 
develop a consensus on what reforms are required and how they can be effectively 
delivered. 

The complaints system 

We note the ultimate aim of both petitions is to urge the Scottish Parliament and 
Scottish Government to review complaints about providers of legal services in 
Scotland.  We share the petitioners’ concerns and frustration in relation to the 
complex and unwieldy complaints process that currently exists from the existing 
legislation. 

The introduction of the Legal Profession and Legal Aid (Scotland) Act 2007 created 
the Scottish Legal Complaints Commission (SLCC) which opened on 1 October 
2008.    The SLCC is a complaints handling body which operates independently of 
the Law Society and Scottish Government.  It has important oversight powers in 
relation to the handling of conduct  complaints  by  the  legal  professional  bodies,  
including  the  power  of  audit  in addition to other consumer protection matters.  
Under the provisions of the 2007 Act, the Law Society retains the responsibility for 
managing and investigating complaints relating to the conduct of Scottish solicitors. 

We regularly engage with the SLCC and enjoy a close working relationship of mutual 
respect and recognition.  We discuss shared matters of concern and ideas for 
improving the complaints process to the benefit of complainants and the legal 
profession. We are frequently in discussions with the SLCC and other stakeholders 
with regard to the various challenges which the 2007 Act raises in relation to legal 
complaints, in particular the complex processes at the gateway / eligibility stage 
which result in unacceptable delays. 

                                            
1 www.lawscot.org.uk/media/10152/the-solicitors-scotland-act-1980-the-case-for-
change-regulation-pa.pdf     

http://www.lawscot.org.uk/media/10152/the-solicitors-scotland-act-1980-the-case-for-change-regulation-pa.pdf
http://www.lawscot.org.uk/media/10152/the-solicitors-scotland-act-1980-the-case-for-change-regulation-pa.pdf


We believe the whole system for managing legal complaints needs to be changed to 
make the processes involved easier and quicker for the consumer.     We are 
currently in discussions with the SLCC regarding an interim solution which could be 
delivered through secondary legislation.  This offers the chance to improve the 
system by speeding up the eligibility stage of the complaints process until such time 
as more permanent changes can be made. 

Given that there is no ability for a complainer to make a complaint on the SLCC’s 
handling of a service complaint, we strongly believe there should also be 
independent oversight of the SLCC, particularly as the SLCC perform the oversight 
functions of the Law Society of Scotland and Faculty of Advocates relating to 
conduct complaints. 

We  note  that  during  the  Committee’s  meeting  of  21  September  2017  a  
number  of members referred to the Law Society’s campaign which resulted in many 
solicitors contacting their local MSPs to express concerns over the increase in the 
SLCC’s budget for 2017/18. During this campaign, we raised concerns that the 
SLCC’s budget could not be formally objected to by Ministers or by Parliament. This 
emphasises the challenge about the lack of effective independent oversight of the 
SLCC.     I enclose a copy of the standard letter which formed the basis for many of 
the emails sent to MSPs earlier in the year. We would be happy to provide further 
background information or meet members of the Committee to further clarify the 
circumstances that led to the campaign and our position. 

We have provided some further information on each petition below:  

PE1660 

The petitioner argues that the existing appeals route against decisions by the SLCC, 
via the Court of Session, forms a barrier to those who wish to appeal. 

We fully agree with this view.  We recognise that the concept of pursuing legal action 
against a public body via the court can be a difficult and daunting process.   The 
requirement to obtain the leave of the Court of Session can put the appeal option out 
of reach for the majority of complainers, even where they may have fully justified 
grounds for appealing.   This compares starkly to the situation regarding conduct 
complaints dealt with by the Law Society.  Here, if a complainer is not happy with the 
way we have handled a complaint then they have the option of taking a ‘handling 
complaint’ to the SLCC. Whilst this does not amount to an appeal, the SLCC can 
recommend the matter be re-opened for further consideration if due process has not 
been followed or the decision lacks reasoning. Furthermore, a complainer can 
appeal a decision directly to the separate and independent Scottish Solicitors’ 
Discipline Tribunal (SSDT). 

There is no equivalent process for those complaints dealt with by the SLCC. The 
only recourse is through seeking leave of the Court of Session.    We believe there is 
a case for reviewing this and hope the work being undertaken by Esther Robertson 
and her review group will consider this point. 

The petitioner also states that the Law Society ‘appears to desire no involvement, 
nor introduce quality control’ in the SLCC’s handling of complaints’. It is important to 
stress that the current legislative framework provides us no role of oversight of the 



SLCC, its processes or its decisions.  Even where there may be occasions that we 
disagree with a service complaint decision of the SLCC, there are no special 
mechanisms which allow us to challenge or raise this other than the general 
provision which are available to the general public. 

We also note that comment is made in the background notes on the process by 
which the SLCC lays reports before Parliament for information only.   The provisions 
of the 2007 Act (Schedule 1 paragraph 16) provide that the SLCC must lay their 
annual report before Parliament at the end of each financial year.  This is in addition 
to the laying before the Scottish Parliament of the SLCC budget by the end of April 
each year.  These are laid for information only and Parliament has no statutory 
powers to comment on or amend these in any way.  As I have already outlined, we 
do believe that greater oversight is needed of the SLCC and its performance, a fact 
which came into stark focus during the budget issues earlier this year. 

 

PE1661 

Central to this petition is the call for a wholly independent regulator of legal services 
in Scotland with no ties to the profession. 

The Law Society of Scotland’s dual role of regulation and professional support has 
been successfully carried out for almost 70 years.  This issue was considered in 
depth by the Scottish Government ahead of the 2010 Legal Services Act with a clear 
conclusion that the model of having a single professional body was right for 
Scotland. 

At the core of any profession is a commitment to provide the best possible service to 
the consumer while recognising it has a responsibility to act in the public interest in 
all that it does. The regulation of the profession is the means by which the profession 
ensures these aspirations are met. 

Our dual role is essential in ensuring that Scottish solicitors deliver the highest 
practical and ethical standards. To ensure we maintain a practical distinction 
between our two roles, our regulatory function is clearly separated and works 
independently of our professional support work.   That regulatory activity is overseen 
by the Regulatory Committee in accordance with the provisions of the Legal Services 
(Scotland) Act 2010.    This means it is an independent committee.     The Law 
Society Council is not permitted to  unduly interfere with the work of the Regulatory 
Committee, nor with the work of its sub- committees which are responsible for taking 
specific regulatory decisions.   This is all clearly set out in legislation.  To strengthen 
that independence, the Convener of the Regulatory Committee is chosen by the 
committee and must be a lay member.   Our current convener Carole Ford comes 
from the teaching profession, bringing both an expertise in standards setting and 
enforcement but also a clear commitment to the public interest.  The committee she 
chairs has an equal number of solicitor and non-solicitor members – another element 
set out in legislation. 

The concept of a single professional body, with both regulatory and professional 
support functions, is a model seen in other sectors in Scotland and also in other legal 
jurisdictions around the world. 



Here in Scotland, we have the Institute of Chartered Accountants of Scotland (ICAS), 
the Royal Incorporation of Architects in Scotland (RIAS) and the Royal Institution of 
Chartered Surveyors (RICS).  The teaching profession in Scotland recently moved 
from separate bodies into the single professional body that is the General Teaching 
Council.  There is clear recognition across a number of professions that having a 
single professional body is the right approach, particularly given the size of Scotland. 

Further afield, Law Societies and Bar Associations around the world have dual 
responsibility for regulation and professional support.  These include the Law Society 
of Ireland, Law Societies in the provinces of Canada and states of Australia as well 
as bar associations in US states such as California, Florida and Texas.   It provides a 
cost effective, practical, and coordinated professional approach which works in the 
interests of the consumer. 

Nevertheless, we recognise the specific areas of concern which the petitioner 
highlights. The petitioner’s background information notes how the Law Society of 
Scotland cannot become involved in the decisions of the independent complaints 
handling body, the SLCC. If there is concern over the accountability of the existing 
independent complaints body, we do not agree that the way to correct this is to 
create a new regulatory body.   Rather it would  be  better  to  create  the  kind  of  
effective  oversight  of  the  SLCC  which  I  have described earlier, the kind of 
oversight which the Law Society faces from our own Regulatory Committee, the 
SLCC, the SSDT and the Courts. 

The background notes also assert that over 600 complaints were dismissed as a 
result of the court ruling in Anderson Strathern vs. SLCC (CSIH 71XA16/15).   As a 
result of the ruling, which affected around 250 complaints already in the system, the 
Court of Session has now made a further judgment on the way these cases should 
be dealt with 2. We are working with the SLCC to implement the judgment which 
centres on the way the SLCC have categorised complaints. 

We have worked constructively and collaboratively with the Parliament and other 
organisations throughout the passage of the Acts of the Scottish Parliament referred 
to in the petition background notes.   As a professional body which has a statutory 
duty to protect and further the interests of the public and consumers, we have put 
forward proposals which demonstrate our commitment to these values. 

As I have noted, the Scottish Government appointed an independent group to review 
the provision and regulation of legal services in Scotland, chaired by Esther 
Roberton.  The Committee may wish to consider contacting the review group 
regarding opportunities for the public, including the petitioners, to present their views 
on the complaints process for consideration. 

Thank you again for the opportunity to respond to these petitions. If we can provide 
any further points of clarification or aid the Committee’s consideration of these 
petitions further, please contact our Legislative Change Executive.  
                                            
2 The Council of the Law Society of Scotland v The Scottish Legal Complaints 
Commission [2017] CSIH 36  
https://www.scotcourts.gov.uk/search-judgments/judgment?id=fba635a7-8980-69d2-
b500-ff0000d74aa7     
 

https://www.scotcourts.gov.uk/search-judgments/judgment?id=fba635a7-8980-69d2-b500-ff0000d74aa7
https://www.scotcourts.gov.uk/search-judgments/judgment?id=fba635a7-8980-69d2-b500-ff0000d74aa7


 

 

PE1660/C 
PE1661/C 
Submission from Scottish Legal Complaints Commission of 31 October 2017 
 
Thank you for your letter of 26 September about the Petitions Committee on 21 
September about petitions PE1660 (Bill Tait) and PE1661 (Melanie Collins) relating 
to regulation and complaints in legal services. 
 
We spoke on 27 October.  For some reason, which neither of us could identify, we 
had not received the original letter, although had been expecting it and indeed had 
emailed on 10 October to ask if we were to receive such a letter.  We’re very 
grateful, therefore, that you allowed us a short extension to respond.  
 
We agree there is a strong case for reform in some areas, we have actively lobbied 
for this, and we’re confident the current Independent review of the regulation of legal 
services will address matters. 
 
In this letter the SLCC sets out our general position on reform first, which 
significantly pre-dates the petitions, and then addresses some specific issues raised 
in the petitions.  
 
THE SCOTTISH LEGAL COMPLAINTS COMMISSION  
 
The Scottish Legal Complaints Commission (SLCC) is the independent gateway for 
all complaints about solicitors, advocates and commercial attorneys. We have 
experience of handling over 10,000 complaints, and last year alone awarded 
consumer redress over £324,000. An independent Consumer Panel also helps guide 
our work.  
 
For a two-page summary of our work, and its impact on consumers see: 
https://www.scottishlegalcomplaints.org.uk/media/69464/annual_review.pdf  
 
OUR PROPOSALS FOR REFORM  
 
The SLCC has actively called for radical change to the regulation of the sector.  In 
July 2016 we published our paper #ReimagineRegulation, which is available on our 
website: https://www.scottishlegalcomplaints.org.uk/reimagine-regulation.aspx.  A 
detailed set of supporting appendices provide, among other things, a history of the 
Scottish Parliament’s involvement in these issues since the parliament’s creation.  
We hope this is of assistance to the Committee. 
 
The SLCC robustly highlighted key areas for change which we believe could deliver 
better results for the sector and for the consumer: 
 
1.        Unravelling the current complex complaints maze 

Up to four statutory bodies can be involved in a single case, causing 
duplication and delay. We provide a visual representation of the ‘customer 
journey’ to highlight the current problems.  
 
 

 

http://www.parliament.scot/GettingInvolved/Petitions/PE01660
http://www.parliament.scot/GettingInvolved/Petitions/PE01661
https://www.scottishlegalcomplaints.org.uk/media/69464/annual_review.pdf
https://www.scottishlegalcomplaints.org.uk/reimagine-regulation.aspx


 

 

2.        Reducing statutory detail that focuses on processes, not outcomes for 
 people 

Complex and inflexible processes have lost sight of the principles of better 
regulation and distracted from a focus on the outcomes for the public and 
sector.   

 
3.        Ensuring that when redress is awarded the client receives it 

In too many cases redress is awarded but failings in the current system mean 
the complainer does not receive it, undermining confidence in the system.  

 
4.        Targeting risk, and not seeing all legal services as the same 

For example, conveyancing is a major driver of all regulatory costs across 
more than one statutory body – how do we either better support, or more 
proportionately regulate, in that area to reduce this consumer detriment?  

 
5.        Embedding the consumer principles 

Professional voices in debates in regulation are always informed, strong, and 
well resourced.  We need to understand consumer’s need, and hear their 
voice, if regulation is to be credible. 

 
6.        Learning from complaints and data to improve future outcomes 

Modern regulation is about identifying and targeting risk, and creating 
proportionate and agile structures to tackle issues in fast moving markets.  10 
years after our establishment we too often find it is the same basic issues 
causing problems with consumers, with little done (it being outwith the 
SLCC’s remit) to tackle the root cause.  

 
SPECIFIC ISSUES RAISED IN THE PETITIONS   
 
A key question is raised about a single regulator, or at least complaints body, 
and the SLCC believe this merits serious consideration.  The cost and confusion 
caused by four different bodies, for a sector of only 11,000 professionals, is an issue 
in its own right.   
 
Even if a single body is not eventually possible, debating that model will more 
sharply focus the discussion on the core purpose and aims of regulation in the 
sector, and the key mechanism to reduce risk and support a sustainable market, 
rather than starting discussion from the perspective of the current fragmented roles 
and responsibilities.  
 
The SLCC also agrees oversight issues need considered.  At the moment there 
is a fractured framework.  For example, whilst the SLCC is overseen by an 
independent Board of Commissioners appointed by government, is subject to 
Freedom of Information, and comes within the remit of Audit Scotland, not every 
organisation involved in regulation is currently so transparent, nor under such 
financial scrutiny.  At the moment no bodies, including the SLCC, come under the 
best practice promoted by the Regulatory Reform (Scotland) Act 2014.  As we 
continue the journey of the modernisation of legal regulation a single approach to 
oversight, with consistent minimum legislative requirements, would be a positive 
outcome.  
 



 

 

Several statutory levies are payable by lawyers, and the value of the fees, and the 
balance of spending between regulatory and representative functions, should be 
considered in the round.  None of the bodies currently involved have their budgets 
approved by parliament.  In all governance matters legislation is balancing the need 
for regulation independent from government with what are appropriate governance 
structures.  As with many issues raised, this may be best looked at in the round, as 
from the lawyer and consumer perspective it is the total cost of regulation which is 
key.  
 
The SLCC had already raised concern at the only route of appeal being to the 
Court of Session.  This point was made in our paper last year about reform, and we 
believe the legislation should be amended to allow a more proportionate 
mechanism.  This is part of reducing the current complaints maze, so there is a 
single investigation, and single set of decisions, and a single appeal. 
 
The SLCC supports the emphasis placed on independent regulation.  We 
believe expert input into regulation is absolutely essential, and that a regulator must 
be credible to the profession as well as the public.  However, the best model for 
delivering this has been contentious in previous parliamentary debates.  The 
overwhelming trend in UK terms for regulation has been around an ongoing journey 
from self-regulation to independent regulation (for example, only today, joint work 
has been published by the four UK health departments on the evolution of 
governance in the regulation of health professionals: 
https://www.gov.uk/government/consultations/promoting-professionalism-reforming-
regulation para 4.18 onwards).  These petitions highlight that this is likely to be the 
expectation of the public. 
 
In all of this public and consumer voices are vital.  There is a deeply worrying 
lack of independent research into consumer needs and detriments in Scotland in the 
legal sector.  The SLCC’s Consumer Panel has been instrumental in flagging this in 
recent years.  However, the government’s own previous review of legal regulation in 
2006 had raised this as a concern, and the situation has, if anything, deteriorated 
further since then (for example with Consumer Focus Scotland no longer in 
existence and doing work in this field).  A top priority should be the creation of a 
better evidence base from those who use services, alongside the professional 
voices.  
 
Ignoring those consumer voices has consequences, and this is relevant to 
one specific issue raised in this petition.  In debating the legislation that led to the 
creation of the SLCC consumer groups valued transparency, and that the SLCC 
should be able to publish decisions about complaints.  However, after extensive 
lobbying by other interests a decision was made that not only would the outcome of 
complaints not be published, but that a new criminal offence would be created for 
any divulgence of information, an offence so wide that it covers even confirming if a 
complaint has been received.  This is out of step with other professions and sectors, 
and other jurisdictions, where there is more discretion to publish when there is public 
interest.  The SLCC understands the frustration of complainers, but must abide by 
the current legislative framework.  As with most issues covered in the petition, we 
had raised this ourselves last year in our paper on reform.  
 
 

https://www.gov.uk/government/consultations/promoting-professionalism-reforming-regulation
https://www.gov.uk/government/consultations/promoting-professionalism-reforming-regulation


 

 

LEVY 
 
We noted in the discussion within the committee mention of our consultation on the 
levy for solicitors last year (the fees all solicitors, advocates and commercial 
attorneys need to pay each year, set to cover the cost of processing complaints).  
 
Although in past years the SLCC had managed to reduce the levy, a significant 
increase was proposed last year.  This was driven by a number of factors, the two 
biggest of which were a rise in complaints and a judicial review, and 17 appeals to 
the Court of Session, launched by the Law Society of Scotland.   
 
The rise in complaints had been steep, with a 12% increase in complaints against 
solicitors within 12 months.  This has now been followed in the subsequent year by a 
further 2% rise, and current predictions are that complaint numbers are continuing to 
increase.  We recognise paying the cost of complaints is not popular with any sector, 
and as a member led organisation the Law Society would always challenge costs, 
but a more positive debate would have focussed on how to tackle the common 
cause of complaints and reduce harm to the public. 
 
In terms of the number of litigations by the professional body, we were pleased to 
win the ‘test case’, and to have the court confirm SLCC had been acting in a way 
consistent with ‘good public administration’.  We had publicly warned these 
litigations would cause cost, delay and worry to complainers and practitioners, and 
were unnecessary, as proved to be the case.  We were disappointed that in their 
lobbying against the levy the Law Society did not mention its own actions were one 
of the big drivers of cost.  
 
CONCLUSION 
 
I hope our #ReimagineRegulation paper displays a body which is not only ‘up for’ 
change, but actively trying to stimulate a debate about how parliament, government, 
consumers and the profession can work together to create a better system in 
Scotland.    
 
The SLCC is certainly confident that the independent review of legal regulation will 
actively consider the issues we have been raising over the last 18 months, and 
which the petitions support from a public perspective, and look forward to the final 
report on these complex issues currently expected in July 2018. 
 
 
 
Reimagine Regulation - SLCC priorities for a consultation on legal services 
regulation 
 
Reimagine Regulation - SLCC appendices to our main paper 
 
SLCC Annual Review 2017 
 
 
 

https://www.scottishlegalcomplaints.org.uk/media/65853/1_reimagine_regulation_-_slcc_priorities_for_a_consultation_on_legal_services_regulation_v1.00.pdf
https://www.scottishlegalcomplaints.org.uk/media/65853/1_reimagine_regulation_-_slcc_priorities_for_a_consultation_on_legal_services_regulation_v1.00.pdf
https://www.scottishlegalcomplaints.org.uk/media/65856/2_reimagine_regulation_-_slcc_appendices_to_our_main_paper_v1.00.pdf
https://www.scottishlegalcomplaints.org.uk/media/65856/2_reimagine_regulation_-_slcc_appendices_to_our_main_paper_v1.00.pdf
https://www.scottishlegalcomplaints.org.uk/media/69464/annual_review.pdf


PE1660/D 
PE1661/D 
Chair of the Independent Review of the Regulation of Legal Services submission of 
23 October 2017 
 
I refer to your letter dated 28 September 2017 seeking the Scottish Government's 
views on the calls from Bill Tait to review the operation of the Scottish Legal 
Complaints Commission, and from Melanie Collins to reform and amend the 
regulation of complaints about the legal profession in Scotland. 

The independent review of the regulation of legal services was announced by the 
Minister of Community Safety and Legal Affairs, Annabelle Ewing on 25 April 2017. I 
chair the review and my deadline to report to Ministers is by the end of July 2018. 

As described in the remit for the review, which is broad, its purpose is to make 
independent recommendations to reform and modernise the statutory framework for 
the regulation of legal services and complaints handling. We are committed to 
ensuring that our recommendations focus on consumers, providers of legal services 
and the market place for legal services in Scotland. The time is right to appraise the 
regulatory system, which last saw substantial changes as a consequence of the 
2010 Act, and which the current regulators and others agree is ready for review. 

The panel, made up of individuals with experience in legal services, consumer 
interests, regulatory systems, and complaints systems have met five times to date. 

Gathering evidence from a full range of stakeholders with an interest in our work is 
crucial to help inform our findings. This includes professional bodies, regulators, 
consumer bodies, a wide range of providers of legal services, business organisations 
and others. Stakeholder events will take place in November-December, with a formal 
call for evidence launching at the turn of the year. 

The review is also considering relevant information such as regulation in other 
sectors and in legal services regulatory systems from other parts of the world, and 
has commissioned a specific study into unregulated legal services. 

I have copied this letter to the Justice Committee and am happy to provide further 
updates if either committee wishes those in due course. 

 

 

 

 

 

 

 

  



 

St Andrew’s House, Regent Road, Edinburgh EH1 3DG 

www.gov.scot   
 

PE1660/E  
PE1661/E 
Scottish Government submission of 6 November 2017 
 
I refer to your letter dated 28 September 2017 seeking the Scottish Government’s views on 
petition PE1660 by Bill Tait with regrads to the operation of the Scottish Legal Complaints 
Commission, and petition PE1661 by Melanie Collins regarding amending the regulation of 
the complaints about the legal profession. 
 
The independent review of the regulation of legal services, announced in April 2017, has 
been set up to look into these matters and that we understand that the chair, Esther 
Roberton, will be responding to the committee separately. 
 
The chair is due to report to Ministers by the end of July 2018 and will include the review 
findings around the complaints handling system. 
 



PE1660/F 
Petitioner submission of 18 December 2017      
   
Assimilating an all-inclusive response to numerous replies can pose a challenge 
therefore; this is written without prejudice and is formed from my understanding, 
opinion and assessment. 
 
I believe there is a common thread through many of the submissions where 
investigations, meetings and committees all appear to be taking place in a sanitised 
environment by only involving official bodies, solicitors etc. but rarely the public. If 
you look at only part of the picture then you will see only a part of the picture. 
 
Prior to responding to the various replies received, I believe that it is worth 
mentioning various conditions which impact upon the standard of service. The 
standard of care afforded by solicitors towards clients is not as good as it might be.  
 
The Law Society mentions a desire to improve the standard of service but I suggest 
they are failing. Unfortunately life has caused me to become embroiled with solicitors 
and I have found the majority very poor value for money and some have bordered on 
the inept. 
 
I submit there could be a perception of mistrust towards the judiciary and associated 
Bodies, I suggest that all employees working within the judicial system whether 
professional or not should be entered in a register and this register should show 
other business but not non-business interests and family or friends working within 
the Legal arm of Scotland.  I understand that Judges Etc. should be protected from 
potential retaliation but I suggest such a register would not aid retaliation; it would 
promote an environment of greater openness. Other walks of life that comply with 
such a register there should be a benefit to the legal profession and the public. 
 
I believe at least on one occasion the SLCC carried out an investigation on a 
solicitor, I understand, who also held a Committee post within the SLCC. Assuming I 
am correct that should have been able to be discovered or at worst I think the SLCC 
should have declared this and not held the investigation in-house. 
 
Furthermore to maintain the purity of the system a review should be executed 
regarding the SLCC rules of employment so that appointments to senior roles enable 
the potential for the organisation to enjoy new blood and fresh ideas. 
 
The Scottish Solicitors’ Discipline Tribunal is a body that I had not heard of and their 
existence certainly not made known to me. If I gave the impression that I wished the 
Scottish system to be compared with the rest of the U.K. that is a false.  
 
I do not seek a comparison but I do seek an SLCC with different governance, 
different and unbiased funding and a more transparent remit; an organisation that 
does not pull up the drawbridge and refuse to be accountable to the public. If this is 
unsustainable then the SLCC should be disbanded and replaced with a body that fits 
the brief and is fit for purpose. 
 



The current system which the SSDT set out is one that I could not support as the 
dealings I have had with the Law Society has been one of denial from the Law 
Society and their unwillingness to intervene even in cases of potential solicitor or 
SLCC misconduct. 
 
In my experience the Law Society refuses to become involved with SLCC practices 
and decisions. Involvement by the Law Society has been dismissed even when 
approaching their President.  
 
I suggest the SLCC investigation is skewed towards the profession diluting the need 
for this function of the SSDT. 
 
I suggest that a form of colleague nepotism permeates the SLCC.  
 
A brief example; A complaint was made against a solicitor who, it is understood, was 
a senior member of the SLCC Ethics Committee and despite the initial complaint 
referring to potential bias the SLCC carried out the investigation. Despite the written 
evidence the SLCC found in favour of the solicitor.  
 
The SLCC decided to apparently automatically take the word of a solicitor and not 
the member of the public. The complainant was allegedly informed that this decision 
was made by Committee, which appears not to be their normal decision making 
route and the majority of the Committee wished to uphold the complaint with one not 
supporting the motion. The situation is clear to myself that the minority rules the 
majority and the writer holds the opinion, if so, that such behaviour is simply 
iniquitous. This forced the complainant to pay a considerable amount for legal 
“services” that could have been extremely detrimental to the client. 
 
It pleases me to read that the SSDT is working towards trying to make the complaint 
handling more transparent and independent but for this to be successful the present 
structure, remit and quality of service must change. 
 
I question the ability of SLCC investigators potentially operating in a laissez faire 
manner, they are Teflon protected within the system and may, if they wish, skew 
detail as challenging them is potentially impossible. 
 
The SLCC has created this shell as there is no “Body” that can or is willing to 
address this situation. After a complainant has lodged their complaint, the 
complainant is not allowed to obtain a copy of the solicitor’s response. This is a mine 
field should the solicitor be so inclined they can change fact to fiction. If a solicitor is 
allowed to blow the complaint out of the water by whatever they wish to write without 
subsequent challenge, where is the justice?  
 
Examples; 
 
A solicitor was complained about to the SLCC and the complaint alleged;  
       

 
 Upselling. 
 Negotiating a deal with the opposition at the client’s expense. 



 Allowing the opposition to break an agreement which exposed the client to 
risk. 

 The client dismissed the solicitor which surely demonstrates major 
dissatisfaction. 

 Making a medical decision without referenced to their client. 
 
The investigation found in favour of the solicitor and despite considerable requests 
for the reference points within the Solicitors’ Standard Code of Practice this was 
never given and resulted after about two years the SLCC having the arrogance and 
autonomy to block all emails from the member of the public. 
 
This treatment was upheld by the SLCC’s CEO and the President. 
 
When a senior MSP had arranged to visit them about a number of matters including 
the above the SLCC cancelled at the eleventh hour and never rescheduled. 
 
I have little faith in the SSDT’s review, surely the plethora of complaints sets the 
required course of action?  
 
It is completely remiss of any review that excludes the input of the SLCC clients they 
bring coal face hard experience to the table. Those in their privileged circles should 
visit the coal face otherwise all their input will be ill-informed and potentially skewed. 
Improvement reviews will be impoverished unless they have had sound input from 
the public who have dealt, to their detriment, with the SLCC. 
 
The writer suggests that the Law Society’s lengthy introduction is simply puffing and 
contributes little. 
 
The 2016 poll tells the reader little as there is no make- up of the questioned sample. 
If they were all members of the public with no need to complain this slants the 
results.  
 
It would appear that the Law Society’s seventh’s paragraph supports much of the 
intention of the petition but it sadly does not refer to the nut and bolt handling of 
complaints; arrogant, ill-constructed investigations within an invincible  shell 
manufactured by the SLCC and their remit. 
 
I suggest the Law Society has no understanding of the SLCC’s daily operation and 
are possibly too close to the SLCC to be objective.  
 
It would appear as a result of the writer’s dealings with the Law Society that they 
have little interest in how the SLCC money is spent and do not operate a quality and 
value for money audit. In fact SLCC annual budget has been allowed to increase 
which merely affords the SLCC, in my opinion, the opportunity to create more misery 
with their baseless and questionable reports.  
         
In the second last paragraph of their response the Law Society suggests they retain 
the responsibility for managing and investigating….. 
 



This is not my experience and it is understood that they would not exercise that right 
when confronted with the two previous examples and the Society’s hands-off 
approach was endorsed by their President. 
 
The Law Society further in their response suggests that they are working with the 
SLCC to improve the process.  
 
I suggest that a project to improve matters must be conducted in an open frame of 
mind. The writer is unclear as to whether such an approach is likely to be formed as 
real improvement must include the complete overhaul of the SLCC or their 
disbandment and replaced with a Body fit for purpose.  
 
The writer read a blog recently which inferred that the Law Society wished to retain 
the SLCC. Is the Law Society coming to the table with clean hands? 
 
You can improve the process to rob a bank, but the action is still wrong. The writer 
suggests that no system whether tortoise-rate slow or working at the speed of light 
will ever work whilst the quality of investigation is appalling, there is no accountability 
by the SLCC and they have no need or desire to support the drivel written seemingly 
abandoning the Code Of Practice. 
 
It is pleasing to read that the Law Society acknowledges that it is nearly impossible 
for a member of the public the take the SLCC matter further due to process and cost. 
The fact that this is acknowledged and not addressed impoverishes the process.  
 
It appears to end by suggesting the complainant should appeal to the SSDT, this is a 
well-kept secret and possibly toothless within the current structure. 
 
The reassessment of complaint decisions is simply a farce, the SLCC know that the 
Law Society is unlikely to intervene. 
 
I have no understanding why the red herring is always marched out via the 
suggestion that this Petition is seeking an additional body. The Petition is not 
seeking another body; the petition is seeking one of two aims; 
 

 Cull all of the bad practices within the SLCC and allow them to operate in an 
arena which is transparent and devoid of all colleague nepotism. None of their 
funding should be from Solicitors’ memberships and they should have a new 
remit which includes dialogue with the public and mandatory inclusion as to 
what part of the Solicitors’ Standards Code support their decision. A copy of 
the solicitor’s response should be sent to the complainant prior to determining 
the outcome to allow for rebuttal before the final report is written. 

 
OR 
          

 If the above is not achievable introduce a new body that can deliver the 
standards and remit detailed above and disband the SLCC. 

 
I admit to a certain degree of surprise regarding the submission by the SLCC and I 
interpret their reply mainly as support for the petition.  



 
It is the position of me that despite apparent agreement with the petition I fail to 
understand how such copious agreement marries with the suggestion that they wish 
to wait on others to advise them. Are they incapable of putting their own house in 
order?  
  
The improvement of the SLCC, actually the major overhaul of the SLCC would 
require to include a path to handle SLCC complaint appeals outside the SLCC as 
self-policing is never advised and always open to suspicion.  
 
It is confusing that the SLCC believes that professional voices in debates are always 
informed; this is questioned especially regarding reform in this area as it is 
suggested few voices, if any, understand the public’s stance. 
 
I question the inference that the law and legal penalty are barriers to openness. I 
include in this response a suggestion that the services offered by solicitors are 
probably impoverished and the figures quoted within the SLCC’s papers appear to 
uphold this suggestion. There should be NO barriers to openness or any legal 
impediment; these must be removed. 
 
Despite the level of agreement with the petition it is suggested the SLCC proposes 
the blame lies elsewhere or waiting for guidance. However it is suggested that the 
SLCC has an opportunity to put their own house in order; 
 

 They should not investigate solicitors or persons that hold office or 
employment within the SLCC or associated bodies with a ruling remit. 

 They should not automatically take a solicitor’s word against a complainant’s 
input. I suggest that many exchanges between solicitor and client will become 
he said, she said as many of the exchanges will be verbal, this must be 
addressed. Possibly meeting minutes require to be sent to the client. 

 They should answer questions and not block emails when they no longer wish 
to be bothered by the questioner. 

 They should be much more open when detailing an investigation. They must 
link their decision with the Solicitors’ Code of Practice. 

 The poor standard and process of investigation must be addressed and 
immediately improved. 

 Before a decision is made they should allow the complainant to see the 
solicitor’s response to allow rebuttal. 

 They should be willing to meet complainants to discuss the case. 
 They must immediately remove their Teflon coated protection and introduce 

equality and fairness. 
 
All of the above the SLCC can repair within their own initiative. 
 
To break briefly from this section of my response, I refer to the Chair of the 
Independent Review. With respect I gain the belief that all in the garden is lovely 
simply because a review is taking place. If the review is mis-guided, does not include 
the full range of contributors e.g. unsuccessful complainants the review is, in my 
opinion, pointless and simply used like a trophy to show we are doing something. It 
may not be the correct thing but they can gain solace; it is something.  



 
The list that they publish does not include unsuccessful complainants although they 
might be included in the category of “others”. Does reliance on external reviews 
impinge on actual improvement?  
 
Possibly there is review fatigue somewhere as the Scottish Government refers to, I 
assume, yet another review and I would doubt if this review involves the correct 
breadth of contributors such as complainants who have experienced the SLCC first 
hand. Reviews appear very sanitised and closed. 
 
I interpret an air of false confidence when a review is mentioned, as if it is some form 
of panacea, which it is not. The glibness must be removed from the SLCC statement; 
e.g. “your complaint has been unsuccessful.” Do the SLCC realise the potential pain 
caused and the potential pain inflicted. 
 
I believe the people with the ability to correct this SLCC situation can only do so 
once the facts and information are furnished to them upon which they can act and 
purge this unjust process. Most importantly those charged with correction must have 
the desire to do so and the staying power to see it through. 
 
There is the lack of fairness in the decision as the complainant knows the truth, 
mental and physical deterioration is apparent as attempts are made fruitlessly to 
bring the SLCC to task often over a considerable period of time with the goal for 
justice never able to be fulfilled and the thousands of pounds complainants are 
forced to pay for injustice and an appalling standard of client service by solicitors 
who are likely to be sent the SLCC’s “Get out of Jail” card. All of these conditions can 
be severe at times leading to the mental and physical symptoms. 
 
This is not a victimless matter; everyone who receives an unsubstantiated “no” 
suffers harm either through unfair payment of invoice and/or health deterioration due 
to the injustice. I understand that no responses have been received from the Faculty 
of Advocates or the C.A.B. I communicated with both of these Bodies to no helpful 
end. I believe their lack of response speaks volumes. Please address this situation. 
 
I believe that a recent newspaper article, in my opinion, encapsulates many of the 
matters being addressed regarding the submission. I make reference to; “Grieving 
family accuse solicitor of failing to pay out cash, The Sunday Mail, 19 November 
2017. 
 
 
 



PE1660/G and PE1661/F 
Petitioner (PE1661) submission of 27 December 2017 
 
In light of the responses received from the Scottish Legal Complaints Commission 
(SLCC) it is apparent that the SLCC have acknowledged that there are serious flaws 
associated with they way in which The SLCC carry out their investigation process to 
the extent that they are prohibited from making available information relating to or 
publishing results of investigations into complaints. 

This is not acceptable in this day and age where they can conduct their 
investigations in a clandestine manor this is why we should have a fully accountable 
and transparent system where complaints received are investigated to a standard 
which is acceptable in other walks of life, Therefore I would ask the petitions 
committee to invite the CEO of the SLCC Neil Stevenson to give evidence to the 
Petitions committee on the points raised. 

I would also ask the petition committee to ask the SLCC why individual cases 
concluded in favour of the complainer can been changed by a Senior Investigator 
without any correspondence with the complainant this highlights a continued system 
of flawed investigation throughout this process. 

The Law Society's response is self-explanatory they highlight major problems 
associated with the SLCC and forms of appeal against SLCC decisions being via the 
Court Of Session which in its self can only be described as bias. Major reform of this 
system needs to be addressed immediately to ensure that complainers are getting 
the Justice they deserve through a system that is transparent and accountable. 

It is interesting to note that no response has been received from the Faculty Of 
Advocates when they are conjoined with the SLCC investigation process, I would 
ask the petitions committee to write again to them for a response and I would ask the 
committee to invite the former Dean Of Faculty Mr Wolf who is now the Lord 
Advocate to give evidence to the petitions committee.  

I would ask the petitions committee to write again to the Citizens Advice as their 
advice centres can be of paramount importance to complainers who cannot get 
access to legal representation. 

Finally I would ask the petitions committee to invite my MSP Mr Alex Neil whose 
assistance has been invaluable to be invited to give evidence before the committee. 
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Public Petitions Committee 

4th Meeting, 2018 (Session 5)  

Thursday 22 March 2018 

PE1663: Driven grouse shooting study 

Note by the Clerk 

Petitioner Leslie Wallace 

Petition 
summary 

Calling on the Scottish Parliament to urge the Scottish Government to 
sponsor a comprehensive and independent study into the full 
economic impacts of driven grouse shooting. 

Webpage parliament.scot/GettingInvolved/Petitions/PE01663   

 

Introduction 

1. This is a continued petition that was last considered by the Committee on 21 
September 2017. At that meeting, the Committee agreed to write to the Scottish 
Government and Scottish Natural Heritage. 

2. Responses have now been received, including a written submission from the 
petitioner, and the Committee is invited to consider what action it wishes to 
take. 

Committee Consideration 

3. The Scottish Government’s written submission highlights research that was 
commissioned in May 2017 into the economic and biodiversity impacts of large 
shooting estates in Scotland. The impact of driven grouse shooting is a specific 
focus of this research. The findings are expected to be published in early 2019.  

4. The scope of the research is still in progress, but is likely to cover the potential 
impacts of game shooting as well as possible alternative land uses for large 
shooting estates. As such, the research is expected to examine the costs and 
benefits of game shooting as well as other activities such as generation of 
renewable energy, wildlife tourism, agriculture and forestry.  

5. The Scottish Government’s submission confirmed that Scottish Natural 
Heritage (SNH) will contribute to the design of the research. In its written 
submission, SNH makes reference to an independent group that has been set 
up by the Cabinet Secretary for Environment, Climate Change and Land 
Reform to— 

“…look at the environmental impact of grouse moor management practices 
such as muirburn, the use of medicated grit and mountain hare culls, and to 

http://www.parliament.scot/GettingInvolved/Petitions/PE01663
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recommend options for regulation including licensing and other measures 
which could be put in place without new primary legislation”.  

6. The group is being led by Professor Alan Werrity, who previously chaired a 
Scottish Natural Heritage review into sustainable moorland management and 
includes scientists, moorland managers, regulatory experts and advisers from 
SNH, Scottish Wildlife Trust, the Game and Wildlife Conservation Trust and the 
Scottish Environmental Protection Agency. 
 

7. The petitioner’s written submission highlights a range of issues that he believes 
exist with regard to current moorland management and driven grouse shooting 
practices. This includes; 
 

 The negative affect that the muirburn associated with driven grouse 
shooting has on hydrology, aquatic life and water quality.  
 

 Muirburn increases sedimentation, acidity and suspended particles 
which have a negative effect on water quality and aquatic life. 

 
 That driven grouse shooting is needed to reduce wildfires, stating that it 

is “disingenuous as the fire risk is high in the first instance due to the 
creation of those very large swathes of uninterrupted, flammable 
heather to produce unnaturally high populations of red grouse for 
shooting”.  

 

 Grouse moor has a significant role to play in reducing flood damage 
through natural flood alleviation projects. 

 
 The intensification of management of driven grouse shooting as being 

“incompatible with credible eco-tourism”. 
 

 That there is “a better and brighter future than intensive and extensive 
management of land amounting to farming for a limited appeal hobby”. 

 
 That the landscape created by driven grouse shooting is not an 

attractant and in fact “the very intensive management for grouse 
shooting…means non shooting recreation is occurring in spite of and 
not because of grouse shooting”. 

 

Conclusion 

8. The Committee is invited to consider what action it wishes to take. Options 
include — 

 To close the petition under Rule 15.7 of Standing Orders on the basis that 
the Scottish Government has commissioned research to explore the 
economic impacts of large shooting estates with a particular focus on driven 
grouse shooting. 
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 To take any other action the Committee considers appropriate. 

 

Clerk to the Committee 

Annexe 

The following submissions are circulated in connection with consideration of the 
petition at this meeting— 
 

 PE1663/A: Scottish Natural Heritage submission of 26 October 2017 (153KB 
pdf)  

 PE1663/B: Scottish Government submission of 31 October 2017 (69KB pdf)   
 PE1663/C: Petitioner submission of 03 December 2017 (156KB pdf)  

 
All written submissions received on the petition can be viewed on the petition 
webpage. 

 

http://www.parliament.scot/S5_PublicPetitionsCommittee/Submissions%202017/PE1663_A_SNH.pdf
http://www.parliament.scot/S5_PublicPetitionsCommittee/Submissions%202017/PE1663_A_SNH.pdf
http://www.parliament.scot/S5_PublicPetitionsCommittee/Submissions%202017/PE1663_B.pdf
http://www.parliament.scot/S5_PublicPetitionsCommittee/Submissions%202017/1663C_Petitioner.pdf
http://www.parliament.scot/gettinginvolved/petitions/PE01663


PE01663: Driven grouse shooting study 
Petitioner Leslie Wallace 
Date 
Lodged 

18/07/2017 

Petition 
summary 

Calling on the Scottish Parliament to urge the Scottish Government to 
sponsor a comprehensive and independent study into the full 
economic impacts of driven grouse shooting. 

Previous 
action 

I have contacted my local MSP, Angus MacDonald. 

Background 
information 

I have looked extensively for any impartial studies of the true 
economic value of grouse shooting without success. There is a need 
for a proper study which takes into account the latest research 
regarding grouse moor management and new factors, such as the 
role of potential natural flood alleviation work in the uplands and fully 
developed eco tourism initiatives. Given the importance, or perhaps 
impact, that it has on a very large proportion of Scotland (over ten 
percent) this is an incredible and alarming anomaly. 

Grouse shooting estates cover 12 to 15% of Scotland’s land area 
(Source: Onekind). The intensive management required to raise red 
grouse numbers to the unnatural level needed for driven shooting in 
particular has been implicated in the loss of protected wildlife, 
potentially higher flood risk and water treatment costs. It also 
excludes other economic activities, established and emerging, which 
may provide more advantageous employment opportunities for local 
communities. 

Given its dominance over large areas of rural Scotland, there is an 
urgent need for a comprehensive and independent analysis of the full 
economic impact of driven grouse shooting, whether overall it is 
positive or negative and to what degree. This includes the role of 
public subsidies in underpinning driven grouse shooting, quantifying 
external costs to society in general and identifying the possible 
displacement of other potentially more productive and less 
ecologically damaging business activities. We call upon the Scottish 
Parliament to commission such a study to ensure a better, more 
informed platform upon which to determine the best future direction 
for Scotland’s land, wildlife and people. 

CORE SUBJECTS 

Water Quality 

Under growing public and scientific scrutiny, driven grouse shooting 
has become increasingly contentious. Leeds University’s EMBER 
report studied the effects burning heather to create grouse habitat 
(muirburn) has on watercourses. It found increased sedimentation, 
acidification and reductions in aquatic life. All of this is detrimental for 
fish and almost certainly the contribution angling makes to the rural 



economy, yet there appears to have been no recognition of this from 
field sports and rural business organisations. There are indications 
water treatment charges increase with the heavy metals and 
particulates released from extensive muirburn, and lowering the water 
table within the soil profile has implications re higher flood risk. 

Wildlife and Eco-tourism 

Scotland’s highly successful eco tourism sector is restricted by the 
near absence of hen harriers, red kites and golden eagles and 
general lack of fauna over large swathes of the country. Grouse 
shooting estates curtail the development of the proper habitat mosaic 
that benefits wildlife, particularly in the way of tree or scrub cover, 
which means species like the whinchat and nightjar rarely live on 
grouse moors and are largely relegated to their edges. Biodiversity is 
seriously suppressed. A very few species, such as some waders, can 
benefit from grouse moor management, but it is incidental, not 
necessarily universal and alternatively they can be supported by 
genuine, direct conservation work that does not seriously compromise 
ecological or environmental health. 

Unsupported by any scientific evidence, many estates are killing 
mountain hares believing that they transmit the louping ill virus to red 
grouse. As well as animal welfare concerns attached to the use of 
traps and snares to kill species such as foxes, crows and stoats, they 
also catch rare non-target species, such as capercaillie, red squirrel 
and ring ouzel. Muirburn itself directly kills many species including the 
important juniper and native reptiles. This does not enhance 
Scotland’s reputation or attractiveness internationally as a 
progressive ‘green’ destination. 

Flood Alleviation 

Likewise, promising initiatives to reduce flooding, which incorporate 
tree planting and insertion of woody debris in and along watercourses 
to slow the flow as at Pontbren, Pickering, Belford, Holnicote and 
tributaries of the Tweed and where topography permits could be 
enhanced by widespread re-establishment of beaver populations are 
not compatible with traditional grouse moor management, which 
dislikes any tree cover believing it to be cover for ‘vermin’ such as 
crows and foxes. This is not helpful for the many communities in 
Scotland whose homes, businesses and farmland lie downstream of 
extensive shooting estates where large-scale, natural flood alleviation 
work, including projects, such as peat bog restoration, may well be 
more economically beneficial and have far greater social benefit. 
Given the distress and severe economic impact caused by flooding 
this subject should receive urgent attention on its own account and be 
a core element of the proposed study. 

Reducing the recreational value of the countryside for the general 



public and foreign visitors 

The bulldozing of tracks through grouse moors essentially to transport 
estate clients has been seriously criticised due to direct physical 
damage incurred by the land, and highly conspicuous scarring of the 
landscape. Not an asset for those who are there to visit and enjoy the 
countryside without shooting grouse, it is a relevant point worth noting 
that in general sporting estates did not welcome right to roam 
legislation. Culturally they have not emphasised broadening their 
appeal to or accommodating a wider public. 

The nature of driven grouse shooting will always mean that only an 
exceedingly select few will be able to participate and it is certainly not 
a spectator sport. The opportunity to develop a better quality, more 
meaningful and permanent relationship with Scotland for many, many 
more domestic and foreign visitors is seriously compromised through 
the prevalence of driven grouse shooting. 

A Business Model Not Being Replicated 

Driven grouse shooting and its associated land management are 
unique to the UK, they occur nowhere else in the world in spite of the 
fact the near identical willow grouse exists in many countries across 
northern Europe, Asia and America. If its proponents are correct in 
that it is a great asset for conservation and rural economies then the 
question must be asked why are other countries not helping their 
wildlife and non-urban populations by adopting driven grouse 
shooting as fast as they feasibly can? As many of these countries, for 
instance Norway, seem to have considerably more wildlife with more 
economically diverse and healthier rural communities than Scotland, 
we urgently need to carry out a proper, comprehensive and 
independent review of what driven grouse shooting truly does and 
does not do for our people, land and wildlife.   

 



 

PE1663/A 
Scottish Natural Heritage submission of 26 October 2017 
 
Scottish Natural Heritage (SNH) is a non-departmental public body funded by the 
Scottish Government through Grant-in-Aid. We are the Scottish Government’s 
advisers on issues relating to nature and landscape. Our statutory purpose is to: 
 
 secure the conservation and enhancement of nature and landscapes; 
 foster understanding and facilitate their enjoyment of them; and, 
 advise on their sustainable use and management. 
 
Scotland’s nature and landscapes are recognised internationally, and this natural 
capital plays an important role in supporting economic growth, improving people’s 
health and wellbeing, adapting to climate change and strengthening communities. 
We work with partners both nationally and locally to maintain and enhance these 
assets and to improve the public benefits generated from their sustainable use, both 
now and in the future. 
 
We understand that the Scottish Government’s Rural & Environment Science & 
Analytical Services are preparing a commissioned research study in response to the 
Cabinet Secretary for Environment, Climate Change and Land Reform’s 
announcement that she wishes to review the economic and biodiversity benefits and 
costs of large shooting estates. 
 
Earlier this year, the Cabinet Secretary for Environment, Climate Change and Land 
Reform announced she would set up an independently-led group to: ‘look at the 
environmental impact of grouse moor management practices such as muirburn, the 
use of medicated grit and mountain hare culls, and to recommend options for 
regulation including licensing and other measures which could be put in place 
without new primary legislation’.  We understand The Cabinet Secretary will 
announce the composition of the group, and terms of reference in due course. 
 



  
 

PE1663/B 
Scottish Government submission of 31 October 2017 
 
I refer to the Public Petitions Committee letter of 22 September 2017 which seeks the 
Scottish Government’s views on Petition PE1663 - Calling On The Scottish Parliament To 
Urge The Scottish Government To Sponsor A Comprehensive And Independent Study Into 
The Full Economic Impacts Of Driven Grouse Shooting. 
 
The Cabinet Secretary for Environment, Climate Change and Land Reform announced on 31 
May 2017 that the Scottish Government will commission research into the economic and 
biodiversity impacts of large shooting estates in Scotland. Officials are currently in the design 
stage of commissioning this research.  The impacts of driven grouse shooting will be a 
specific focus. 
 
Although our design of the research specification is still in progress, it is likely that the 
research will need to examine the potential impacts of not only game shooting, but also of 
other possible alternative land uses for large shooting estates. We expect therefore to ask 
researchers to examine not only the costs and benefits of game shooting, but also, where 
applicable, of other activities such as generation of renewable energy, wildlife tourism, 
agriculture and forestry. We expect also to require research on costs and benefits to 
landowners, local communities, wider communities and wildlife. 
 
This research will clearly be complex and multi-faceted, and the Scottish Government is 
working alongside Scottish Natural Heritage in its design. We expect the specification and 
the invitation to tender to be completed by the end of this year. In January 2018, we will 
invite bids from independent researchers, with the review of bids from interested parties to 
follow soon after. The researchers work should commence in Spring 2018 with final findings 
to be reported in early 2019. 



PE1663/C 

Petitioner submission of 03 December 2017 

 

Driven grouse shooting study 

The Potential Damage to Angling. 

 

The most comprehensive study ever conducted on the effects that the muirburn associated with 

driven grouse shooting (DGS) has on hydrology, aquatic life and water quality is EMBER carried 

out on 10 watersheds over 5 years by Leeds University. It found that muirburn increased 

sedimentation, acidity, suspended particles, and possibly exacerbated spates all of which have a 

negative effect on water quality and aquatic life. As well as having implications for the treatment 

of water for public supply, flood alleviation and conservation there are ones for our game fishing 

rivers too. As many flow from the southern uplands and central and eastern highlands a 

significant part of their watersheds must be in DGS areas and there could be a very serious 

problem relating to maintaining/enhancing our world famous salmon, sea trout and trout fishing. 

 

Personal efforts to pursue this issue by contacting organisations supposedly protecting the 

interests of anglers for discussion/information have met with a very limited or non-response. 

Given that angling in Scotland is of significant economic importance, a major draw for foreign 

visitors and that representative organisations have had no qualms highlighting the possible 

effects that natural predation (with little evidence), fish farms, industrial fishing and traditional 

salmon netting at the mouth of estuaries have had on salmon/sea trout stocks this omission is 

somewhat inconsistent and perplexing. It is extremely difficult to avoid the conclusion that the 

intensification of one field sport – DGS – conflicts with the interests of another, and that internal 

political considerations in that sector have led to the issue being ignored. Enquiries have not led 

to any authoritive, or in fact any, rebuttal to concerns re muirburn and damage to stocks of game 

fish. However, personal communication with respected fisheries scientist Mr Ron Greer has 

confirmed that in his opinion there is cause for concern and investigation. The subject should 

form a key element of any competent study into the costs/values of DGS.  

 

References: EMBER Report Executive Summary: http://water.leeds.ac.uk/wp-

content/uploads/2017/06/EMBER_2-page_exec_summary.pdf 

 

Fire Risk, DGS and Riparian Woodland. 

 

http://water.leeds.ac.uk/wp-content/uploads/2017/06/EMBER_2-page_exec_summary.pdf
http://water.leeds.ac.uk/wp-content/uploads/2017/06/EMBER_2-page_exec_summary.pdf


The proponents of DGS often claim that muirburn is necessary to prevent the build of old 

heather, which can increase the risk, and severity of wild fires, i.e. DGS is needed to reduce 

wildfires. This is disingenuous as the fire risk is high in the first instance due to the creation of 

those very large swathes of uninterrupted, flammable heather to produce unnaturally high 

populations of red grouse for shooting. Regular muirburn dries out peaty soils and prevents the 

development of a proper habitat mosaic including scrub, which would help reduce the range and 

speed of wild fire. Facilitating the development of less fire prone moors, and bypassing the 

temporary issue of build up of flammable old heather, by targeted tree planting, creating 

firebreaks etc that would hasten the development of more fire resilient uplands and 

simultaneously improve their conservation value. 

 

Riparian tree planting along watercourses would be especially valuable in creating wildlife 

corridors and a true habitat mosaic. Deciduous trees there can provide, via leaf litter deposition, 

up to 90% of the plant material that underpins invertebrate production, which in turn supports 

fish and birdlife.  Riparian woodland also supports the accumulation of large woody material that 

is fundamental to habitat structure in streams (including retention of gravels) and eventually in 

many places will support the translocation/arrival of beavers and their dams. This in turn would 

also help create wider strips of damp woodland reducing the spread of fire and also increase the 

production of salmon/trout, improve water quality and lower flood risk downstream to farms, 

businesses and homes. As public money and the emergency services have better uses than 

dealing with an unnaturally high fire risk caused by the pursuit of a hobby this subject should 

also be dealt be with in an economic study. The fire service and police should certainly be 

consulted. 

 

REFERENCES: http://www.robin-wood.eu/uploads/robinwood_flood.pdf  

 

Natural Flood Alleviation 

 

The number of projects experimenting with (or incorporating) natural flood alleviation continues 

to grow including a new one - the Cornwall Beaver Project - initiated by progressive farmer Chris 

Jones. The findings from an increasingly long list of such projects including Pickering, Belford, 

Eddleston, Pontbren and Holnicote involving several techniques including tree planting and the 

creation of ‘leaky’ dams replicating what beavers do, only corroborate earlier findings that 

indicate extensive work in our uplands which capture most of our rainfall could significantly 

reduce the flooding of better quality farmland, homes and businesses downstream. The stage is 

http://www.robin-wood.eu/uploads/robinwood_flood.pdf


quickly being reached where a national plan for a program of natural flood alleviation, especially 

in the upland areas where much current economic activity is subsidised, needs to be developed. 

Estimates vary on how much of Scotland is grouse moor, but 10% is the lower end and therefore 

by any measure they have a significant role to play in reducing flood damage.  

 

From an economic and moral viewpoint it would be a dubious argument that opportunities for 

natural flood alleviation – i.e. increasing efforts to restore blanket bog and targeted tree planting 

– should be compromised because they were felt to conflict with raising an unnaturally high 

population of red grouse for DGS. As grouse moors exist on our uplands but are not especially 

precipitous they could have a disproportionately high role for providing new habitat for beavers - 

the benefits of their activity in alleviating flooding is reaching such a level of recognition that even 

the Forestry Commission wishes to use them in an experimental trial in the Forest of Dean to 

reduce the flooding of Lydbrook, a local village. Beavers have been implicated in damage to 

higher quality farmland in the lower Tay basin, but this has not been properly quantified and 

there are mitigation and management techniques, as yet rarely applied in Scotland, which can 

reduce these conflicts. As approximately 10% of Scotland is higher quality farmland beavers 

have a greater role in protecting it by their presence higher in the watershed, which includes 

grouse moors. 

 

REFERENCES: Pontbren http://www.woodlandtrust.org.uk/mediafile/100263187/rr-wt-71014-

pontbren-project-2014.pdf 

Eddleston http://www.tweedforum.org/projects/current-projects/eddleston Holnicote 

https://www.nationaltrust.org.uk/holnicote-estate/documents/from-source-to-sea---natural-flood-

management.pdf Belford http://www.parliament.uk/documents/post/quinnpost.pdf Beavers in the 

Forest of Dean  

“Meet the latest recruit to the UK flood defence team: the beaver”, The Guardian (16 September 

2017) 

 

Glen Tanar - A Model for Diversification? 

 

It is doubtful that increasingly intensive management for DGS, which automatically compromises 

virtually all other land uses and recreations, is the best economic and cultural path to take when 

it can only cater for a tiny proportion of the population even if more people wished to participate, 

more shooters means smaller (too small?) grouse bags. DGS is by no definition a spectator 

sport either where it takes place or televised and it is extremely unlikely to become so. Glen 

http://www.woodlandtrust.org.uk/mediafile/100263187/rr-wt-71014-pontbren-project-2014.pdf
http://www.woodlandtrust.org.uk/mediafile/100263187/rr-wt-71014-pontbren-project-2014.pdf
http://www.tweedforum.org/projects/current-projects/eddleston
https://www.nationaltrust.org.uk/holnicote-estate/documents/from-source-to-sea---natural-flood-management.pdf
https://www.nationaltrust.org.uk/holnicote-estate/documents/from-source-to-sea---natural-flood-management.pdf
http://www.parliament.uk/documents/post/quinnpost.pdf


Tanar https://www.glentanar.co.uk/ provides a rare and welcome example of an estate which 

incorporates grouse shooting within a wider business model including outdoor activities, being a 

wedding venue and catering for wildlife photography, the estate makes a genuine effort to 

protect birds of prey and other wildlife. Not only is this a healthy economic diversification it also 

increases the range of experiences and appeal for more people than rural areas under a DGS 

monopoly can provide. Estates such as Glen Tanar are significant and need to be examined in 

the study. Although some DGS estates claim they incorporate eco tourism this requires scrutiny 

as the parts of the property which are not actually grouse moor may be the main or sole areas in 

which wildlife watching, photography etc take place – the intensification of management for DGS 

is essentially incompatible with credible eco tourism. 

 

Do they eat more grouse in Norway without having grouse moors? 

 

According to reports although it has no DGS – in fact no country outside of the UK does – 

Norwegians shoot and consume more grouse than we do in Scotland. They do this whilst having 

a generally higher rural population density, more varied economy and scenery with associated 

wildlife. All of this without the large number of highly contentious issues surrounding DGS 

including mountain hare culls, bulldozed hill tracks, snares and traps, muirburn and of course 

wide scale illegal persecution of birds of prey. Tree cover is far higher than in Scotland 

facilitating a culture that is much more apt to spend time and money in the outdoors with benefits 

to mental and physical health that Scotland desperately needs to emulate. In Scotland even 

basic access rights had to be fought for, a culture of ‘countryside for everyone’ is still virtually 

non-existent in some quarters. Wood fuel provides significant amounts of house heating in 

Norway, in Scotland even some Highland towns such as Fort William do not have mains gas 

meaning fuel poverty is particularly severe in areas with the most inclement climate. Woodlots 

could make at least some contribution to nature conservation whilst making a very big one to 

fighting high heating bills. Climatically and geographically Norway is in many ways similar to 

Scotland and therefore provides a good model for comparison down to the fact that it has never 

been a member of the EU and we are considering leaving it. 

 

REFERENCES:  

 

“Deer and Gamebird hunting in management in Norway”, Arch Network (4 July 2017) 

 

“A lot to learn from Norway's land use”, Trees for Life (20 July 2015) 

https://www.glentanar.co.uk/


 

Scotland’s ‘Distinctive’ Landscape 

 

There is an argument that Scotland’s hills are distinctive due to their open, treeless nature which 

makes them attractive to both residents and foreign visitors and that this uniqueness needs to be 

preserved – mostly claimed by those responsible for that barrenness and DGS proponents are 

prominent amongst those. This is simply not true. Even within the UK itself Wales, Northern 

England and Northern Ireland have extensive upland areas with very minimal tree cover and the 

one country we share a land border with, Eire, does too. Ironically Iceland, one of our very 

closest neighbouring countries, has also lost the vast majority of its trees and attempts to restore 

forest for economic and environmental reasons have met political resistance from those who do 

not wish Iceland to lose its ‘distinctive’ landscape. This perhaps best exposes the parochialism 

and irrationality of this argument; a lot of countries actually have this ‘unique’ look. It would be 

hypocritical to decry public ignorance on how their food is produced, whilst accommodating a 

dangerous ecological ignorance that believes vast tracts of treeless hill or grouse moor are 

natural and therefore beautiful, they are not, they are comparatively wildlife poor and are prone 

to soil erosion and exacerbate flooding, and a growing number of people realise this. Scotland 

could become a world leader in ecological restoration and associated ‘green’ business 

opportunities and actually market itself as a country where not just forest, but wetlands and real, 

natural moor land are being brought back with as much of our lost wildlife as possible. 

Approximately 40% of the Cairngorms National Park is currently comprised of DGS moors, 

possibly the best opportunity in the whole of the UK to carry out large scale ‘rewilding’ and 

maximise the educational, recreational and tourist potential it brings. Surely this is a better and 

brighter future than intensive and extensive management of the land amounting to farming, but 

for a limited appeal hobby not food? 

 

REFERENCES: Please read page 49 of this report for an interesting discourse on landscape 

and culture 

https://scholar.colorado.edu/cgi/viewcontent.cgi?referer=https://www.google.co.uk/&httpsredir=1

&article=2393&context=honr_theses  

 

Recreational Walking in Scotland – Contribution to the rural economy and can that be increased 

rather than threatened? 

 

https://scholar.colorado.edu/cgi/viewcontent.cgi?referer=https://www.google.co.uk/&httpsredir=1&article=2393&context=honr_theses
https://scholar.colorado.edu/cgi/viewcontent.cgi?referer=https://www.google.co.uk/&httpsredir=1&article=2393&context=honr_theses


According to recent research walking tourism is worth 1.26 billion pounds to the Scottish 

economy annually1. It is one of those outdoor activities which if carefully planned could ironically 

mean far more people visit rural Scotland, benefit from it and contribute to its economy whilst 

doing far less environmental harm and actually encourage wildlife compared to the current 

emphasis in many areas on DGS and open hill deer stalking – both require or result in a 

seriously suppressed ecosystem for the unnaturally high population of one species for sporting 

purposes. A more natural landscape would do much to enhance the experience for those 

participating in sensible, recreational use – walkers, wildlife photographers, canoeists etc – 

whilst simultaneously benefiting wildlife. This also includes some animals such as the red deer, 

which is actually a woodland species, and that would be considerably less prone to being 

disturbed by walkers if more tree cover was available on open hills.  

 

However, is the converse actually true and the landscape created by DGS really an attractant? 

Anecdotal evidence from visitors suggests that this is not the case and in fact the very intensive 

management for DGS in some parts of Scotland – bulldozed hill tracks, fencing and a patchwork 

of burnt and un burnt heather with little wildlife – means non shooting recreation is occurring in 

spite of not because of DGS. This requires urgent investigation. Potentially there are exciting 

opportunities to encourage more domestic and foreign visitors to rural Scotland where they 

would have a higher quality experience than they do now. In turn this would help more people to 

live and work in rural Scotland while simultaneously meaning a healthier, wildlife richer 

landscape for all. The only parties that would be compromised would be those pursuing 

particular forms of sport shooting. That includes DGS, which does not occur in any country in the 

world outside of the UK. Why? 

 

REFERENCES: Visit Scotland report 

http://www.visitscotland.org/pdf/VisitScotlandInsightWalking2017.pdf 

 

 

 

 

 

 

 

                                                 
1
 “Scotland's tourism bonanza from walking holidays”, The Daily Express (3 August 2017) 

http://www.visitscotland.org/pdf/VisitScotlandInsightWalking2017.pdf
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Public Petitions Committee 

4th Meeting, 2018 (Session 5)  

Thursday 22 March 2018 

PE1665: Common law of blasphemy 

Note by the Clerk 

Petitioner Mark McCabe 

Petition 
summary 

Calling on the Scottish Parliament to abolish the common law crimes 
of blasphemy, heresy and profanity to the extent that they remain law. 

Webpage parliament.scot/GettingInvolved/Petitions/PE01665 

Introduction 

1. This is a continued petition, last considered by the Committee at its meeting on 
21 September 2017. At that meeting, the Committee agreed to write to the 
Scottish Government to ask view of the current law on blasphemy is, whether 
there are currently any plans to amend this law, and if so, what the timescales 
for such changes are. A response has been received from the Scottish 
Government, as has a further submission from the petitioner. 

Scottish Government response 

2. In its response, the Scottish Government indicates that it “no plans at this time 
to formally abolish the offence”. However, the Government also highlights the 
review of hate crime legislation, which includes crimes motivated by religious 
hatred, currently being undertaken by Lord Bracadale. It notes that the review 
“is considering whether the scope of existing laws should be adjusted, including 
whether the religious statutory aggravation should be adjusted to reflect further 
aspects of religiously motivated offending.” 

3. The Government states it “will consider whether the law in this area requires to 
be amended in the light of the findings of [Lord Bracadale’s] report.” 

Submission from the petitioner 

4. The petitioner states that the Government’s “submission repeats only what it 
told me about not having any intention to abolish the common law of blasphemy 
(and, to the extent that they remain law, however obsolete, heresy and 
profanity).” The petitioner goes on to states “This does not surprise me, but, as 
a result, the point of my petition remains the same unchanged and I stand by 
it.” 

Conclusion 

5. The Committee is invited to consider what action it wishes to take on the 
petition. Options include— 

http://www.parliament.scot/GettingInvolved/Petitions/PE01665
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 Defer further consideration of the petition until after the conclusion of the 
review of hate crime legislation. 

 Close the petition under Rule 15.7 of Standing Orders on the basis that 
the issue raised by the petition will be covered within the scope of the 
review of hate crime legislation. 

 Any other action the Committee wishes to take. 

Clerk to the Committee 

 

Annexe 

The following submissions are circulated in connection with consideration of the 
petition at this meeting— 
 

 PE1665/B: Scottish Government submission of 25 October 2017 (65KB 
pdf)  

 PE1665/C: Petitioner submission of 21 November 2017 (5KB pdf)   

All written submissions received on the petition can be viewed on the petition 
webpage. 

 

http://www.parliament.scot/S4_PublicPetitionsCommittee/Petitions/PE1665_Scottish_Government.pdf
http://www.parliament.scot/S4_PublicPetitionsCommittee/Petitions/PE1665_Scottish_Government.pdf
http://www.parliament.scot/S5_PublicPetitionsCommittee/Submissions%202017/PE1665C_Petitioner.pdf
http://www.parliament.scot/GettingInvolved/Petitions/PE01665
http://www.parliament.scot/GettingInvolved/Petitions/PE01665


PE01665: Common law of blasphemy 
Petitioner Mark McCabe 
Date 
Lodged 

26 July 2017 

Petition 
summary 

Calling on the Scottish Parliament to abolish the common law crimes 
of blasphemy, heresy and profanity to the extent that they remain law. 

Previous 
action 

I have written directly to the Scottish Government asking them to 
abolish blasphemy and heresy by a simple clause in a bill.  The 
Scottish Government responded that, as no one has been charged 
with the crime for over a century, it is irrelevant and there are no plans 
to abolish it. 

Background 
information 

Hume's Commentaries (vol i) deals with and defines the crimes of 
blasphemy, heresy and profanity:   

"Blasphemy consists, in a scoffing, contemptuous or railing manner 
with passion and reproach, and clearly and explicitly, in (a) denying 
God's being, attributes or nature, or (b) uttering impious and profane 
things about God or the authority of the Holy Scriptures."  

"Heresy is clause (b) of blasphemy when it is uttered "dispassionately 
or conveyed calmly and advisedly", and punishable as blasphemy 
according to the degree of what is uttered.  Statutes (since repealed) 
expanded these definitions to include "any of the Trinity", denying or 
challenging the authority of the Old or New Testaments or of "God's 
providence in the government of the world" or of any of the Trinity."  
Intoxication has been held, Hume says, not to be a defence. 
Blasphemy was punished with death on the first offence and heresy 
with death on the third offence. 

"Profanity is (a) profane cursing and swearing, (b) indecent scoffing at 
religion, (c) disturbance of divine worship, (d) profaning Sundays by 
working or engaging in amusement, (e) contempt or mockery of 
religion, or (f) reviling, scoffing at and reproaching the Established 
Church, its ordinances, discipline or worship." 

Gordon (1967) notes that the last reported prosecution for blasphemy 
was against Thomas Paterson in 1843 (1 Broun 629).  He does not 
think it is any longer a crime, but no court has ruled on its desuetude 
so it probably remains criminal.  If abolished, Gordon says "indecent 
blasphemous publications" can be prosecuted as indecent 
publications, and "blasphemous statements likely to provoke a breach 
of the peace" as a breach of the peace; they can, it is argued, also be 
prosecuted as hate crimes. This can equally apply to profanity too. 

All the statutes listed by Hume as relating to these crimes have since 
been repealed. The crime of blasphemy certainly remains at common 
law (see Gordon 1967), but he makes no mention of heresy and 
profanity, so it is unclear if they too remain crimes at common law.   



The United Nation's Human Rights Committee General Comment No 
34 (para 48) disapproves of any crime of blasphemy in criminal law as 
infringing freedom of expression and opinion.   

What Gordon states about blasphemy, that it has not been 
prosecuted in such a long time (with the consequent implication that it 
is irrelevant in the modern day), was also applicable to the common 
law crimes of sedition and leasing-making, both of which the Scottish 
Parliament abolished in the Criminal Justice and Licensing (Scotland) 
Act 2010 (s 51).  It is argued that the same treatment is long overdue 
for the crime of blasphemy.  Blasphemy and blasphemous libel were 
abolished in England and Wales by the Criminal Justice and 
Immigration Act 2008 (s 79).  

It seems unfathomable that Scotland still has this archaic crime when 
the rest of Great Britain has abolished it, and all that theoretically 
stands between a person and prosecution is the good grace of the 
police and prosecutor. 

 



1665/B 
Scottish Government Submission of 25 October 2017 
 
Thank you for your letter dated 22 September 2017 seeking the Scottish 
Government’s view on petition PE1665. 
 
Your letter asks what the Scottish Government’s view of the current law on 
blasphemy is, whether there are currently any plans to amend this law, and if so, 
what the timescales for such changes are. 
 
Blasphemy remains an offence at common law.  However, there have been no 
prosecutions for blasphemy in a very long time.  The last known prosecution 
occurred more than 170 years ago, in 1843.  The 4th Edition of Gordon’s Criminal 
Law of Scotland (2017) notes at paragraph 50.17 that “It is extremely unlikely that 
that any prosecution will now be brought for blasphemy and it may be said that 
blasphemy is no longer a crime.”  However, matters of criminal prosecution are not 
for the Scottish Government, but for the Lord Advocate as the head of the 
prosecution service for Scotland. 
 
The Scottish Government have no plans at this time to formally abolish the offence.  
However, Lord Bracadale is currently undertaking a review of hate crime legislation, 
the scope of which includes crimes motivated by religious hatred.  His review is 
considering whether the scope of existing laws should be adjusted, including 
whether the religious statutory aggravation should be adjusted to reflect further 
aspects of religiously motivated offending.  The Scottish Government will consider 
whether the law in this area requires to be amended in the light of the findings of his 
report 
 
 
 
 
 
 
 
 
  



PE1665/C 
Petitioner submission of 21 November 2017 
 

The Scottish Government's submission repeats only what it told me about not having 
any intention to abolish the common law of blasphemy (and, to the extent that they 
remain law, however obsolete, heresy and profanity).  This does not surprise me, 
but, as a result, the point of my petition remains the same unchanged and I stand by 
it. 

 

 

 

 

 

 

 

  



PPC/S5/18/4/12 
 

 

Public Petitions Committee 

4th Meeting, 2018 (Session 5)  

Thursday 22 March 2018 

PE1666: Scottish Parliament electoral cycle 

Note by the Clerk 

Petitioner Ian Davidson 

Petition 
summary 

Calling on the Scottish Parliament to urge the Scottish Government to 
prepare legislation revoking the terms of the Scottish Elections (Dates) 
Act 2016 asp 13. 

Webpage parliament.scot/GettingInvolved/Petitions/PE01666  

Introduction 

1. This is a continued petition, last considered by the Committee at its meeting on 
21 September 2017. At that meeting, the Committee agreed to seek the 
Scottish Government’s views on the action called for in the petition. A response 
has been received from the Scottish Government. 

Scottish Government response 

2. In its response, the Scottish Government states— 

“change in date for the UK Parliament election could, in theory, allow the 
Scottish Parliament and Scottish local councils to revert to a 4 year terms 
without there now being a clash of election in 2020. On reflection however, we 
do not think that such a change is appropriate.” 

3. Expanding on this, the Government highlights the comments made by the 
Minister for Parliamentary Business in the Stage 1 debate on the Scottish 
Elections (Dates) Bill— 

“The Scottish and UK Governments both agreed on the importance of voters 
knowing the length of the parliamentary session that they were voting on before 
they went to the polls in May. As a result, the Deputy First Minister and the 
Secretary of State for Scotland agreed a section 30 order under the Scotland 
Act 1998 to transfer to the Scottish Parliament the power that enables us to 
bring forward this bill, and that order was approved by both the Scottish and UK 
Parliaments.” 

4. Noting that at the most recent parliamentary and local elections voters elected 
representatives on the basis of five year terms, the Government “is therefore of 
the view that it would not therefore be appropriate to shorten the length of the 
current Scottish Parliament and local council terms mid-term.” 

http://www.parliament.scot/GettingInvolved/Petitions/PE01666
http://www.parliament.scot/S5_PublicPetitionsCommittee/Submissions%202017/PE1666_A.pdf
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5. The Government also comments on the fact that, currently, the next Scottish 
local elections will fall on the same day and the next UK general election. In 
relation to this, the response notes that power exists for the Scottish Parliament 
to vary the date of the next Scottish local elections and that it— 

“will continue to monitor the co-incidence of elections and will, if necessary, 
have appropriate discussions with political parties and others on any necessary 
action to avoid a clash.” 

6. The response also draws attention to the consultation on electoral reform which 
opened on 19 December 2017 and will close on 12 March 2018. 

7. In closing, the Government states that it “reassures the Committee that the 
Scottish Government is aware of the issues around the dates of future elections 
in Scotland and that we will take appropriate action to ensure that they run 
smoothly.” 

Submission from the petitioner 

8. In an email to the clerks, the petitioner has indicated he has “already responded 
to the new SG consultation paper re elections and am happy to ‘wait & see’ 
what formal proposals emerge from that consultation process.” The petitioner 
also offered his thanks to the Committee for its consideration of the petition. 

Conclusion 

9. The Committee is invited to consider what action it wishes to take on the 
petition. Options include— 

 Close the petition under Rule 15.7 of Standing Orders on the basis that 
the petitioner has responded to the Scottish Government’s consultation 
on electoral reform and has indicated that he is happy to see what 
proposals emerge as a result of that process. 

 Any other action the Committee wishes to take. 

Clerk to the Committee 

 

https://consult.gov.scot/elections/electoral-reform/


PE01666: Scottish Parliament electoral cycle 
Petitioner Ian Davidson 
Date 
Lodged 

26 July 2017 

Petition 
summary 

Calling on the Scottish Parliament to urge the Scottish Government to 
prepare legislation revoking the terms of the Scottish Elections 
(Dates) Act 2016 asp 13. 

Previous 
action 

I have sent an e-mail to the Presiding Officer, Ken McIntosh (also 
local MSP). 

Background 
information 

The practical effect of this change will be to re-instate the four-yearly 
electoral cycle for both Scottish Parliamentary and Scottish Local 
Government Elections, i.e. next elections to take place in 2020 (SP) 
and 2021 (local authorities) respectively. The original purpose of this 
legislation, i.e. to avoid clashing with Westminster General Elections' 
five-yearly cycle, is no longer valid. 

 



PE1666/A 
Scottish Government submission of 16 October 2017 
 
Thank you for your letter of 22 September 2017 on behalf of the Public Petitions 
Committee seeking the Scottish Government’s views on the following petition: 
 

“Calling on the Scottish Parliament to urge the Scottish Government to 
prepare legislation revoking the terms of the Scottish Elections (Dates) Act 
2016 asp 13.” 

 
The practical effect of the proposal in the petition would be to change the date of the 
next Scottish Parliament election back to the first Thursday in May 2020 and the 
local government elections back to the first Thursday in May 2021. 
 
As the Committee will be aware, the reason that the Scottish Elections (Dates) Act 
2016, which received Royal Assent on 30 March 2016, was brought forward by the 
Scottish Government was to avoid a clash between the Scottish Parliament election 
and the UK Parliament election which were both due to take place on the first 
Thursday in May 2020.  It did this by extending the terms of the Scottish Parliament 
elected in May 2016 and the councils elected in 2017 by one year.  However the 
early UK parliamentary election on 22 June 2017, which was able to be called under 
the provisions of the Fixed-term Parliaments Act 2011, now means that the next UK 
Parliament election will take place on the first Thursday in May 2022, rather than in 
2020 as originally scheduled.   
 
This change in date for the UK Parliament election could, in theory, allow the 
Scottish Parliament and Scottish local councils to revert to a 4 year terms without 
there now being a clash of election in 2020.  On reflection however, we do not think 
that such a change is appropriate. 
 
As Joe FitzPatrick MSP, Minister for Parliamentary Business, said at the stage 1 
debate on the Scottish Elections (Dates) Bill which took place on the 7 January 
2016: 
 

“The Scottish and UK Governments both agreed on the importance of voters 
knowing the length of the parliamentary session that they were voting on 
before they went to the polls in May. As a result, the Deputy First Minister and 
the Secretary of State for Scotland agreed a section 30 order under the 
Scotland Act 1998 to transfer to the Scottish Parliament the power that 
enables us to bring forward this bill, and that order was approved by both the 
Scottish and UK Parliaments.” 

 
When they went to the polls in May 2016 and May 2017, voters chose their 
representatives for a 5 year Scottish Parliament and for 5 year local councils.  At 
those elections, candidates and parties set out their policies on the basis of 5 year 
terms.  The Scottish Government is therefore of the view that it would not therefore 
be appropriate to shorten the length of the current Scottish Parliament and local 
council terms mid-term.   
 



The Scottish Government appreciates that the date for the next scheduled UK 
Parliament election does now fall on the same day as the next Scottish local 
government elections.  However, section 43(1) of the Representation of the People 
Act 1983 gives the Scottish Parliament the power to change the date of the local 
government elections, by order made no later than 1st February in the year 
preceding the year in which the order is to take effect, i.e. before 1 February 2021 for 
the May 2022 elections. Such an order could set any other date in 2022 for the local 
government elections.  The Scottish Government will continue to monitor the co-
incidence of elections and will, if necessary, have appropriate discussions with 
political parties and others on any necessary action to avoid a clash. 
 
The Committee also asked about when we intend to launch our consultation on 
electoral law and whether this will include consideration of the date of the next 
Scottish Parliament general election. 
 
The 2016-2017 Programme for Government included a commitment on the back of 
the devolution of further powers in the Scotland Act 2016 to take forward a 
consultation exercise to find out what electoral reforms Scottish citizens would like to 
see taken forward in future legislation.  The publication of the consultation paper on 
electoral reform is planned for this year.   
 
We gave a commitment to consult on the long-term approach to term lengths when 
the Elections (Dates) Act 2015 went through the Scottish Parliament and this will be 
one of the issues covered in the consultation paper.  We will invite views on whether 
future term length for Scottish Parliaments and local councils should be 4 or 5 years, 
or any alternative term length that a respondent thinks appropriate.  The consultation 
responses will inform the Scottish Government’s consideration of any change to 
future election dates. 
 
I hope that the above information reassures the Committee that the Scottish 
Government is aware of the issues around the dates of future elections in Scotland 
and that we will take appropriate action to ensure that they run smoothly. 
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Public Petitions Committee 

4th Meeting, 2018 (Session 5)  

Thursday 22 March 2018 

PE1667: Review of mental health and incapacity legislation 

Note by the Clerk 

Petitioner W Hunter Watson 

Petition 
summary 

Calling on the Scottish Parliament to urge the Scottish Government to 
conduct a wide review Scottish mental health and incapacity 
legislation and, when doing so, to take due account of recent 
developments in international human rights law. 

Webpage parliament.scot/GettingInvolved/Petitions/PE01667  

Introduction 

1. This is a continued petition that was last considered by the Committee at its 
meeting on 21 September 2017. At that meeting the Committee agreed to write 
to the Scottish Government, the Mental Welfare Commission and the Scottish 
Human Rights Commission. Submissions have been received, along with a 
response from the petitioner, and are provided in the annexe to this note. 

Written submissions received 

Mental Welfare Commission 

2. The Mental Welfare Commission (MWC) “do not share the views of Mr Watson 
and other correspondents on all the alleged deficiencies of the current Mental 
Health (Care and Treatment) (Scotland) Act 2003 (‘the 2003 Act’) and Adults 
with Incapacity (Scotland) Act 2000 (‘the AWI Act’).” 

3. In terms of the action called for in the petition, the MWC “agree that, in the next 
3-5 years, there should be a coherent, systematic and thorough process to 
review the legal framework in Scotland for non-consensual care and treatment, 
to ensure it remains effective and in line with developing human rights 
standards.” 

4. The MWC explains that in 2016, it and “the Centre for Mental Health and 
Capacity Law at Edinburgh Napier University led discussion of the case for law 
reform with key stakeholders including lawyers, psychiatrists, social workers, 
the voluntary sector, the Public Guardian and the Mental Health Tribunal for 
Scotland. We also engaged with people with lived experience of mental ill-
health. The conclusions of that work were published in May 2017, and the first 
recommendation was that there should be a long term programme of law 
reform, covering all forms of non-consensual decision making affecting people 
with mental disorders.” 

http://www.parliament.scot/GettingInvolved/Petitions/PE01667


 

 

5. The MWC sets out its principal concerns about current law under the following 
headings, with additional explanation of each set out in its submission— 

 The law is not compatible with the Convention on the Rights of Persons 
with Disabilities 

 The law may not comply with the European Convention on Human 
Rights 

 The balance between the power of the state and the rights of patients is 
not being fulfilled in practice 

 Having three separate but overlapping Acts creates practical difficulties 
and may no longer be ethically justified 

6. In conclusion the MWC states— 

“If Scotland is to regain the position it held at the beginning of the last decade 
as a world leader in rights based mental health and incapacity law, this is the 
direction it needs to take. That would require a comprehensive approach to 
reform, as was adopted in Northern Ireland through the Bamford Review which 
led to the new Act.” 

Scottish Human Rights Commission 

7. The Scottish Human Rights Commission (SHRC) states— 

“First and foremost, the Scottish Human Rights Commission…is concerned 
about whether mental health and incapacity legislation enables people subject 
to these measures to enjoy their human rights in actual practice. The 
Commission is therefore concerned about the continually rising levels of both 
compulsory mental health treatment and guardianship since the Mental Health 
(Care and Treatment) (Scotland) Act 2003 (the MHA) and the Adults with 
Incapacity (Scotland) Act 2000 (the AWIA) were introduced. We share the 
Mental Welfare Commission’s concerns about the increasing use of emergency 
detention, which carries with it fewer safeguards for the individual’s rights.” 

8. Addressing recent developments, the SHRC highlight the decision of the 
European Court of Human Rights in the case X v Finland. The SHRC notes 
that— 

“the Court considered involuntary treatment as an interference with the right to 
private and family life (Article 8 EHCR), separately from the question of 
detention. This case raises questions as to whether Short Term Detention 
Certificates and Compulsory Treatment Orders under the MHA contain 
sufficient safeguards around the question of involuntary treatment as opposed 
to the question of detention in hospital.” 

9. In respect of Scottish legislation, the SHRC states— 



 

 

“At present, the MHA permits treatment, with the use of force, for patients who 
refuse treatment or who are incapable of giving consent (whether they object or 
not), where it is considered by the Responsible Medical Officer to be in their 
“best interests”. This may present the same pitfalls as were found in X v 
Finland, however, it has not yet been determined by a court.” 

10. The SHRC note that the UN Committee on the Rights of Persons with 
Disabilities reviewed the UK in 2017 and that, in its concluding observations, 
that Committee stated— 

“…that the State party, in close consultation with organisations of persons with 
disabilities, including those representing persons from black and minority ethnic 
groups and in line with the Committee’s general comment no. 1 (2014), abolish 
all forms of substituted decision-making concerning all spheres and areas of life 
by reviewing and adopting new legislation in line with the Convention to initiate 
new policies in both mental capacity and mental health laws. It further urges the 
State party to step up efforts to foster research, data and good practices of, and 
speed up the development of supported decision-making regimes.” 

11. Further the SHRC outlines that the UN Special Rapporteur considered the 
issue of supported decision-making and recommended five actions— 

 Mainstream alternatives to coercion in policy with a view to legal reform 

 Develop a well-stocked basket of non-coercive alternatives in practice 

 Develop a road map to radically reduce coercive medical practices, with 
a view to their elimination, with the participation of diverse stakeholders, 
including rights holders 

 Establish an exchange of good practices between and within countries 

 Scale up research investment and quantitative and qualitative data 
collection to monitor progress towards these goals. 

12. The SHRC submission goes on to outline some existing suggestions that “have 
already been made in Scotland, regarding changes which would be required to 
address these issues and to achieve CRPD compliance.” 

13. In conclusion, the SHRC states— 

“It is important to acknowledge that steps have been taken by the Scottish 
Government to respond to some of these areas and there is already a range of 
work underway. We are aware that a commitment has already been made, in 
the Mental Health Strategy 2017-2027, to review AWIA legislation to fully reflect 
the requirements of the CRPD, with particular emphasis on provision of 
supported decision-making, addressing issues around deprivation of liberty and 
the interaction of AWIA legislation with the legislation on mental health and 
adult support and protection. We are also aware of the separate review of the 
inclusion of learning disability and autism in the MHA. We support these 
reviews, however, we believe the task of achieving contemporary human rights 



 

 

standards in this area requires broader, concerted action across the legislative 
framework.” 

Minister for Mental Health 

14. The Minister for Mental Health’s letter to the Committee sets out that— 

“Scottish mental health and incapacity legislation is based on rights and 
principles. Our legislation is compliant with the Convention and has never been 
found, in part or in whole, by the European Court of Human Rights to be 
incompatible with the Convention. 

The Mental Health strategy 2017-2027 recognises as a theme the importance 
of human rights and as part of this, has committed to actions around reviewing 
various aspects of mental health and incapacity legislation use in Scotland.” 

15. The Minister highlights work underway in which the Scottish Government is 
“working with partners including the Mental Welfare Commission, the Office of 
the Public Guardian and professional and human rights bodies to develop 
changes to the Adults with Incapacity Act (2000) in relation to deprivation of 
liberty, and to assess compliance with UN Convention on the Rights of Persons 
with Disabilities” 

16. In respect of the 2003 Act, the Minister draws the Committee’s attention to the 
review being undertaken to consider how the provision of the Act fulfil the 
needs of people with learning disability and autism.  

17. In relation to the Mental Health (Scotland) Act 2015, the bulk of which came 
into force this year, the Minister notes that this Act— 

“strengthens measures in the 2003 Act which promote support for decision 
making. For example, any person with a mental disorder has the right to 
support from an independent advocate, and the 2015 Act requires reporting 
from Local Authorities and Health Boards on how they are fulfilling their 
statutory duty to secure independent advocacy services. The 2015 Act also 
promotes support for decision making, amending the right to appoint a named 
person to represent interests and promoting the right to make an advance 
statement on treatment choices.  

18. The Minister considers that it “would be inappropriate to consider wider 
changes to legislation until these key pieces of work have reached conclusions” 
and, therefore, that “only when the views, findings and recommendations arise 
from this important work will we be able to consider the provisions contained 
within our mental health and incapacity legislation and determine how best to 
proceed.” 

Petitioner submission 

19. Noting that both the MWC and SHRC draw attention to the judgement in the Xv 
Finland case, the petitioner adds— 



 

 

“Another relevant judgment is that in the 2012 case of Gorobet v Moldova: 
forced treatment which had not been shown to be a medical necessity could 
amount to at least degrading treatment, something prohibited under Article 3 
ECHR. In this connection, there should be concern that, under the 2003 Act, 
individuals who have been detained on the basis of a short-term detention 
certificate can be subjected to forced treatment before they have had an 
opportunity to appeal and hence before it had been established that the forced 
treatment was a medical necessity. It should be noted that both the MWC and 
the SHRC draw attention to the lack of sufficient safeguards covering short-
term detention.” 

20. Commenting on the Scottish Government submission, the petitioner— 

“the submission makes no reference to recent and relevant case-law of the 
European Court of Human Rights. Nor does the submission acknowledge that 
the 2003 Act is not always implemented in accordance with the principles set 
out in Part 1.” 

21. In respect of implementation, the petitioner draws attention to submissions 
PE1667/C and PE1667/D. 

22. The petitioner considers that— 

“If it were agreed that Scottish mental health and incapacity legislation should 
be amended in line with the CRPD then the Mental Capacity Act (Northern 
Ireland) 2016 should be studied since account was taken of the CRPD when 
that Act was formulated. Further, that Act goes some way towards removing the 
stigma associated with having a mental disorder by putting the treatment of 
mental disorders on a par with the treatment of physical disorders.” 

23. Regarding the position of the Scottish Government, the petition comments that 
it— 

“might not be implacably opposed to there being a wide review of Scottish 
mental health and incapacity legislation, but does seem to be reluctant to agree 
to one being carried out in the near future. However under present legislation, 
numerous individuals are being subjected to treatment which is at least 
degrading and some individuals are dying prematurely as a result. Given this 
situation, it is desirable that a wide review be carried out at the earliest possible 
opportunity.” 

24. In conclusion, the petitioner draws the Committee’s attention to a recent report 
by the Law Commission for England and Wales— 

"The UK Government and the Welsh Government should review mental health 
law in England and Wales with a view to the introduction of a single legislative 
scheme governing non-consensual care or treatment of both physical and 
mental disorders, whereby such care or treatment may only be given if the 
person lacks the capacity to consent." 

 

http://www.parliament.scot/S5_PublicPetitionsCommittee/Submissions%202017/PE1667C_Mrs_Judith_Gilliland.pdf
http://www.parliament.scot/S5_PublicPetitionsCommittee/Submissions%202017/PE1667_D_BarryGale.pdf


 

 

Conclusion 

25. The Committee is invited to consider what action it wishes to take on the 
petition. Options include— 

 Writing to the Minister for Mental Health to clarify the timescales for the 
conclusion of the pieces of work that are underway in relation to mental 
health and incapacity legislation 

 Inviting the Minister for Mental Health to provide oral evidence to the 
Committee 

 Any other action the Committee wishes to take. 

Clerk to the Committee 

 

Annexe 

The following submissions are circulated in connection with consideration of the 
petition at this meeting— 

 PE1667/D: Barry Gale submission of 16 October 2017 (106KB pdf)  
 PE1667/E: Mental Welfare Commission for Scotland submission of 5 

December 2017 (192KB pdf) 
 PE1667/F: Scottish Human Rights Commission submission of 5 December 

2017 (256KB pdf) 
 PE1667/G: Minister for Mental Health submission of 5 December 2017 (70KB 

pdf) 
 PE1667/H: Petitioner submission of 18 February 2018 (20KB pdf) 

All written submissions received on the petition can be viewed on the petition 
webpage. 
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http://www.parliament.scot/S5_PublicPetitionsCommittee/Submissions%202017/PE1667E_Mental_Welfare_Commission_for_Scotland.pdf
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PE01667: Review of mental health and incapacity legislation 
Petitioner W Hunter Watson 
Date 
Lodged 

03 August 2017 

Petition 
summary 

Calling on the Scottish Parliament to urge the Scottish Government 
to conduct a wide review Scottish mental health and incapacity 
legislation and, when doing so, to take due account of recent 
developments in international human rights law. 

Previous 
action 

I have sent a number of papers to the Scottish Government in order 
to make clear why it is necessary to conduct a wide review of Scottish 
mental health and incapacity legislation. So far the Scottish 
Government has given me no hint that it is willing for that wide review 
to take place. Nor has it attempted to refute the arguments which I 
have been making in support of there being a wide review. 

In addition, I have provided the Scottish Government with a paper 
entitled "Important Court Judgments 2". This paper contains details of 
many court judgments together with a brief explanation of their 
significance for Scottish mental health and incapacity legislation. 
These judgments include judgments of the European Court of Human 
Rights.  These help to clarify the scope of the European Convention 
on Human Rights (ECHR). 

Background 
information 

In 1997 I began writing to my MP in an attempt to persuade 
Parliament to legislate to ensure that antipsychotic drugs were not 
concealed in the food or drink of elderly care home residents. After 
the establishment of the Scottish Parliament in 1999, I began writing 
to MSPs in an attempt to achieve the same aim. When it became 
apparent that this approach was not going to be successful I 
submitted a petition to the Public Petitions Committee. This petition, 
number PE867 1, generated great media interest because it had not 
been generally realised that drugs were being concealed in the food 
or drink of some care home residents: I was interviewed on both radio 
and television and the story was covered in the UK press. 
Regrettably, this petition was unsuccessful. It was assumed that my 
concerns would be addressed by revising the Code of Practice for the 
Adults with Incapacity Act. Basically, the revision implied that covert 
medication is permissible provided that it is done in accordance with 
the provisions of the Adults with Incapacity (Scotland) 2000 Act (the 
AWI Act). However, given developments in the field of human rights 
since the passage of that Act, it would seem to be now appropriate to 
review it. 

In 2008 I was made aware of one particular case which made it clear 
that the Mental Health (Scotland) Act 2003 (the 2003 Act) was not 
working as well as the Scottish Parliament had expected. Basically, it 
suffers from the same flaw as does Part 5 of the AWI Act. In each 
case, too much power is given to health professionals who, like the 

                                            
1 http://archive.scottish.parliament.uk/business/petitions/docs/PE867.htm 
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rest of us, are not infallible. Nor do they always adhere to the laudable 
principles which are supposed to underpin both the AWI and the 2003 
Act. As a consequence, many of the people who are treated under 
the provisions of those Acts have their human rights violated. 
Because of my concerns about the 2003 Act, and the absolute refusal 
of the Scottish Government to act to address those, I submitted 
petition PE01494 which called for the Scottish Parliament to urge the 
Scottish Government to amend the Mental Health (Care and 
Treatment) (Scotland) Act 2003 to ensure that it is compatible with the 
European Convention on Human Rights. Although I and the person 
who seconded my petition were both permitted to address the Public 
Petitions Committee and although that Committee gave various 
bodies and individuals an opportunity to submit evidence, the 
Committee agreed to close my petition without discussing it. I was 
informed that it agreed to do this as the consequence of an instruction 
from a senior official or civil servant. 

The Mental Health (Scotland) Act 2015 reflected a limited review of 
the 2003 Act that was based upon the 2009 McManus Report and 
which was concerned largely with administrative rather than with 
human rights issues. In spite of calls from the General Assembly, 
from the Labour Party's health spokesperson and others, the Scottish 
Government declined to widen the scope of that legislation. It is 
noteworthy that the Scottish Government chose not to give due 
consideration to the submission made by the Scottish Human Rights 
Commission (SHRC) to the Scottish Parliament’s Health and Sport 
Committee 2.  In that submission, it is stated that the relevant law 
includes the "Scotland Act 1998 which requires that all legislation of 
the Scottish Parliament must be compatible with ECHR rights. It also 
requires that Scottish Ministers must observe and implement the UK's 
other international obligations, which includes obligations under 
international human rights treaties the UK has ratified. There are 
several international human rights treaties that have application to 
mental health and mental disorder. This submission focusses on the 
UN Convention on the Rights of Persons with Disabilities". (My 
italics). 

The Scottish Government should examine the possibility that if 
Scottish mental health and incapacity legislation is not amended to 
take due account of those judgments of the European Court of 
Human Rights to which I make reference in my paper entitled 
"Important Court Judgments 2" then it will not be ECHR compatible as 
is required by the Scotland Act. 

My paper also contains relevant judgments of domestic courts. These 
have established case-law which makes clear that an adult with 
capacity can only be treated with that adult's informed consent and 
that there must be a presumption of capacity. Among the cases to 

                                            
2 http://www.scottish.parliament.uk/S4_HealthandSportCommittee/Inquiries/MHB027_-_SHRC.pdf 



which reference is made is Montgomery v Lanarkshire Health Board, 
2015. Comments on this case appeared in the May 2017 edition of 
the BMJ. Among those comments is the following: "The doctor might 
think that disclosure of certain information could lead the patient to a 
decision that is not in their best interests, as was true in the 
Montgomery case. But the ethical and legal position is clear: doctors 
must not withhold information simply because they disagree with the 
decision the patient is likely to make if given the information". 

The need to provide full information about risks and to not assume 
that there is a complete lack of decision-making capacity is of 
particular importance when a doctor prescribes an antipsychotic drug 
for a person with dementia. The administration of an antipsychotic 
drug to such a person, especially if carried out for a significant period, 
increases the risk that that person will die prematurely or have a 
stroke. 

In a 2009 report by Professor Sube Banerjee about the use of 
antipsychotic drugs for people with dementia it was stated "The use of 
these drugs in those with dementia has substantial clinical risk 
attached, including a conservative estimate of 1,800 extra deaths and 
820 extra serious adverse events such as stroke per year". (Numbers 
presumably referred to England and Wales.) 

In a 2014 report prepared by the Mental Welfare Commission for 
Scotland (MWC) it was noted that of the 336 dementia patients in the 
52 NHS units surveyed 166 patients (49%) were being given 
antipsychotic medication. The MWC commented "While this might be 
helpful in relieving symptoms such as hallucinations, delusions, 
agitation or aggression there are known risks for people with 
dementia. All antipsychotic medications increase the risk of stroke or 
death, many can impair mobility and increase the risk of falls". 

In June 2010 there was published Scotland's National Dementia 
Strategy. In section 97 of the strategy it is stated "This strategy is 
making a commitment to a reduction in the level of prescription (of 
psychoactive medication) during 2011 and a further reduction for 
future years". 

Regrettably the production of strategies is totally ineffective if they can 
be ignored with impunity: the document entitled "Medicines used in 
Mental Health" reveals that for the period 2009/10 to 2015/16 all NHS 
Boards showed an increased prescribing of antipsychotic drugs. 
Although the data does not indicate whether this increased 
prescribing applied to those with dementia, there can be no 
assumption that it did not. 

In May 2017 there was published a report entitled "Scotland's Mental 
Health and Capacity Law: the Case for Reform". It was produced 
jointly by the Centre for Mental Health & Capacity Law and the Mental 



Welfare Commission for Scotland. This report notes that," ... in order 
to ensure compliance with developing international human rights 
standards ... there is a need to revisit and, where necessary reframe, 
our mental health and capacity law". The report draws attention to the 
possibility of small changes being made to the existing legislation 
prior to the production of a completely new and unified Act. 

Account should also be taken of the UK submission to the committee 
which monitors compliance with the Convention on the Rights of 
Persons with Disabilities (CRPD) within those countries which have 
ratified and hence which agreed to comply with that international 
human rights treaty.  Among the issues raised are the use of chemical 
restraint and the abuse of people in residential care. 

If legislation were enacted which took full account of recent relevant 
developments in the field of human rights then it is likely it would 
follow that:  

 doctors could no longer prescribe that unwanted drugs be 
concealed in the food or drink of care home residents; 

 care home residents could no longer be given potentially 
harmful drugs as chemical restraint;  

 mental health patients could no longer be held down and 
injected with psychiatric drugs against their will; nor could they 
continue to be given ECT even though they resist or object to 
that treatment.  

 non-consensual treatment would be kept to an absolute 
minimum. 
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PE1667/D 
Barry Gale submission  
 
My experience as a Carer, Welfare Guardian and Named Person shows that the 
Mental Health Act is being implemented in ways which fail to respect the human 
rights of patients which it was intended to protect. The safeguards are ineffective. 
This situation has existed for many years and has not changed despite the 
incorporation of human rights principles into the 2003 Act and the issue of Codes of 
Practice by the Scottish Executive and of guidance by the Mental Welfare 
Commission. The situation will not change unless the law is changed to give people 
with mental disorders the same right as those with physical disorders to refuse 
treatment which they do not want. 

The Scottish Government says that it wants to empower citizens to take control of 
their own mental health  The Mental Health Act does the opposite : it empowers 
health and social work professionals to override the reasonable choices of patients 
when they fail to agree what is in their best interests.  

These professionals are not only empowered to detain patients without any trial of 
the evidence and to apply for orders to compel treatment, they also comprise the 
majority of the panel on the Tribunals which judge such applications and appeals 
against detention. They also form the majority of executive officers within the Mental 
Welfare Commission which oversees the implementation of the Act. There is an 
inherent bias in Tribunals and the Commission toward fellow professionals. 
The overwhelming majority of Tribunals decide in favour of the professionals. The 
Mental Welfare Commission professes to "protect and promote" the human rights of 
those with mental disorders, but it refuses to investigate any complaints that such 
rights are being abused. 

I feel strongly about this issue because my mother died needlessly in hospital in 
February 2016 while detained for the last two years of her life under a Compulsory 
Treatment Order. She received no treatment for her dementia, but was deprived of 
exercise and outings and refused any option of rehabilitation. Between visits I 
appealed in vain for help from many people and organisations including the Court of 
Session. It broke my heart that she died in custody and that I had failed to get her 
released. Her final 2 years of life were a nightmare for us both. 

What I would like to see is the replacement of compulsory powers with a statutory 
obligation to co-operate with patients' wishes, and a system of conciliation outside of 
the Tribunals and Courts when agreement cannot be reached. Health and social 
services are at their best when offering support and choice. and at their worst when 
acting as judges of their own and each others' need to impose care and treatment on 
those who don't want it. 

In December 2013 my 82-year old mother fell at home in my care and broke her hip. 
She had dementia and osteoporosis. I had been caring for her since 2010. She had 
lived with me since 2005. 

After a successful operation the hospital physiotherapist failed to get her to walk 
again because of difficulty communicating with her. He refused my offers of help, 
even after I got her to walk in the ward. Without consulting me or my mother, the 
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discharge planning team decided that she should remain in hospital or a nursing 
home, that she should not receive any further physiotherapy, and that for her own 
safety she should not regain mobility. They refused to discuss any options for 
rehabilitation. 

The reason for this lack of co-operation was that West Lothian Social Sevices and its 
partner NHS Lothian had been trying to remove my mother from my care since 
January 2013. When its application for a Removal Order was rejected because of 
lack of any evidence of harm, abuse or ill-treatment, it applied for a Guardianship 
Order instead. This resulted in my appointment as interim Welfare Guardian in 
November 2013. My mother's injury and hospitalisation was seen as an opportunity 
to move her into institutional care.   

Aware of the importance of my mother's mobility to her mental and physical health, 
and that it had to be restored soon before it became too late, I invoked my powers as 
guardian to take her home against the advice of the discharge planning team. This 
was on 3 April 2014. I got my mother walking and climbing stairs with minimal 
assistance. Her incontinence in hospital disappeared, and she had no further 
injuries. She resumed her former life in the community. Walking had been her hobby 
for many years, and one of the few she could still enjoy as her dementia progressed. 

At the end of one week at home, the mental health officer (MHO) who was my 
adversary in Court brought a psychiatrist, a colleague in the Partnership, to issue a 
Short Term Detention Certificate. The examination consisted of nothing more than 
trying and failing to get my mother's attention as she dozed on the sofa. The 
psychiatrist certified that she was at significant risk of harm and "self neglect" if she 
remained at home, ignoring my role as her full time carer. I offered to return my 
mother to hospital voluntarily for physiotherapy but this was rejected by the MHO. 
That my mother was detained in order to override my decision as Welfare Guardian 
to take her home, is stated in the certificate. 

I applied to the Mental Health Tribunal to challenge the detention. My solicitor 
instructed an independent psychiatrist. He examined my mother in hospital and 
accepted the views of the nurses about what care she required. He telephoned to 
find out my views but what I told him about the care I had provided at home did not 
get into his report. He did not contact my mother's Independent Advocate at all. He 
had a strong disincentive to contradict the opinion of a fellow professional, and no 
experience of care in the community. His opinion was that it was necessary to detain 
my mother in hospital. Because of this my solicitor withdrew from the case. I had no 
choice but to represent myself at the Tribunal. 

At the request of the MHO the Tribunal appointed Curators ad Litem to represent my 
mother, despite me being her Welfare Guardian and Named Person - ie her Legal 
Representative according to the Act. The Curators did not consult me or my mother 
or her Independent Advocate. One commissioned his own psychiatric report, which 
was almost identical with my solicitor's report.  

If the independent psychiatrist had examined my mother at home in my care, it would 
have been obvious that she was in no danger but was being well cared for. The 
Detention Certificate would never have been issued, and my mother would probably 
be alive today. 
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On 7 May 2014 the Tribunal rejected my appeal against the Detention Certificate. 
The MHO applied to extend the detention with a Compulsory Treatment Order, which 
was granted interim on 14 May and in final on 4 June. I appealed to the Sheriff 
Principal and from her to the Court of Session. Unable to find a solicitor willing to act 
without a favourable psychiatric opinion, I continued to represent myself in Court, 
while West Lothian Council and the Mental Health Tribunal had no difficulty 
instructing experienced Solicitors and Advocates. 

All three Tribunals were manifestly biased towards their fellow professionals. They 
accepted without question the opinions of the detaining psychiatrist (RMO), the 
MHO, independent psychiatrists and Curators ad Litem, despite legal guidance in the 
MHTS Handbook that they must establish the facts and form their own opinions. 
They ignored the fact that my mother's injuries had occurred 6 months previously. 
They accepted allegations that I had ill-treated my mother and put her life at risk by 
removing her from hospital, without examining any evidence and despite such 
allegations being outside of their jurisdiction. In their decision they wrote that they 
were so concerned by the allegations of the RMO and MHO about my treatment of 
my mother that they were recommending that the Mental Welfare Commission 
investigate the matter. The allegations were already pending a proof hearing in the 
Sheriff Court, where no evidence had been offered. 

The Tribunals ignored admissions by the RMO and MHO that their opinions were 
unfounded. When I asked the MHO why no risk assessment had been made, the 
Convener interrupted to tell him that he need not answer that question. When the 
RMO admitted that my mother's agitation in hospital, which she claimed to be the 
reason for the detention, was a reasonable response by a person with dementia to 
being removed from her home and cared for by strangers, the panel ignored the 
answer. When the RMO admitted that falls and fractures occurred on her wards, and 
when I provided evidence that they were three times more common in hospitals and 
nursing homes than in the community, the panel ignored this evidence. Most notably 
the panels accepted without any evidence from a physiotherapist the RMO's claim as 
a psychiatrist that my mother would be at serious risk of injury if mobilised other than 
by two nurses trained in manual handling, and ignored my evidence of having 
mobilised her alone for a week, up and down stairs, without any falls. 

The Tribunals acknowleged my mother's wish "at some time in the past" to live at 
home in my care, but this had no influence whatsoever on their decisions. They 
made no effort to explore care at home, and accepted without explanation the MHO's 
claim that "no suitable support was available." The only right the Tribunals 
acknowledged my mother's "right" of access to treatment which she was vehemently 
opposed to. Because I supported her wishes I was labelled as "obstructive." Like the 
RMO, the Tribunals viewed my mother's lack of legal capacity as their licence to 
make their own decisions about what they considered was in her best interests.   

Solicitors whom I approached for help told me that no appeal from the Tribunal is 
ever won on substantive grounds. Nevertheless it seemed to me that a Court 
decision was the only way I could get my mother out of hospital. The MHO and RMO 
were determined that she should not return home. 

The Sheriff Principal heard my appeal in July 2014 and Court of Session in January 
2015. Both refused to examine the documentary evidence presented to the 
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Tribunals. I asked the Court of Session to order that audio recordings of the Tribunal 
hearings be made available, which the MHTS had refused to release, but it also 
refused.  

I argued that the Act states that "medical treatment means treatment for the mental 
disorder" whereas my mother's "treatment" consisted solely of personal care and 
support during mobilisation, both of which I had provided at home without any 
medical qualification, and neither of which had any therapeutic effect on her 
dementia. The Courts declined to examine the intention of Parliament on this issue. 
Contrary to the MHTS Handbook and academic authorities, they implied that medical 
opinions did not require evidence and were exempt from the law of evidence relating 
to expert witnesses. Both Courts highlighted the unanimity of professional opinion, 
ignoring the fact that none of them were based on an examination of the evidence. 
They stressed the Tribunal's professional status and competence ("they probably got 
it right"), and its statutory discretion to make any decision within its powers. No 
consideration was given to my mother's discretion to make her own decisions about 
her life. The Courts picked out the Tribunals' own findings of fact which supported its 
decisions, and like the Tribunal ignored evidence to the contrary.  

I considered appealing to the Supreme Court or the European Court of Human 
Rights, but I was at the limit of what I could do without professional representation, 
and the judgements might come too late for my mother, whose health was 
deteriorating through lack of exercise.  

As a remedy the Court of Session suggested that I could make another appeal to the 
MHTS. I asked the Honorary Doctors' Association to provide an independent second 
opinion. They refused, paradoxically stating that they "cannot not go against the 
recommendations of your doctor" - which contradicted their stated purpose. If a 
professional charity with no links to the RMO refused to question her opinion, what 
prospect was there of getting anyone else to do so? 

In October 2015 I asked the RMO for an appointment with the visiting GP to discuss 
my concerns about my mother's health. This was refused. In December I persuaded 
an independent specialist to examine her. Consent for this was refused by the RMO 
and MHO in January 2016. As a last resort I considered absconding with my mother, 
to ensure that she got the exercise and quality of life which the RMO was preventing 
her from getting. I was in the process making such plans when she died during the 
night.  

My mother's final years of life were precious to her and to me. Detention under the 
Mental Health Act deprived us both of the ability to enjoy that time and to find 
whatever happiness we could before her inevitable death. For my mother it resulted 
in torment and frustration for my mother, locked up in a noisy hospital ward, unable 
to escape the monotonous shouting and routine, unable to get outside for fresh air 
and change of scenery, and prevented from walking. A few hours before her death 
she had grabbed and twisted my nose, to express her frustration with me for not 
getting her out of there. For me the detention resulted in a tiring and stressful two-
year search for help and justice.  

Did anyone benefit from what happened? 
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PE1667/E 
Mental Welfare Commission for Scotland submission of 5 December 2017 
 

Thank you for the invitation to comment on the above petition. 

Introduction  

We do not share the views of Mr Watson and other correspondents on all the alleged 
deficiencies of the current Mental Health (Care and Treatment) (Scotland) Act 2003 
(‘the 2003 Act’) and Adults with Incapacity (Scotland) Act 2000 (‘the AWI Act’). 
However, we agree that, in the next 3-5 years, there should be a coherent, 
systematic and thorough process to review the legal framework in Scotland for non-
consensual care and treatment, to ensure it remains effective and in line with 
developing human rights standards. This process of review should encompass both 
of the above Acts and the Adult Support and Protection (Scotland) Act 2007. 

We called for such a process in our submissions to Government and the Health and 
Sport Committee on the draft Mental Health Strategy and in our response to the 
Scottish Government consultation on reforms to the Adults with Incapacity Act. Other 
agencies made similar calls, including the Scottish Human Rights Commission, the 
Law Society of Scotland, and the Rights to Life campaign. If required, we would be 
happy to provide links to these. 

The case for reform 

In 2016 the Commission and the Centre for Mental Health and Capacity Law at 
Edinburgh Napier University led discussion of the case for law reform with key 
stakeholders including lawyers, psychiatrists, social workers, the voluntary sector, 
the Public Guardian and the Mental Health Tribunal for Scotland. We also engaged 
with people with lived experience of mental ill-health. The conclusions of that work 
were published in May 20171, and the first recommendation was that there should be 
a long term programme of law reform, covering all forms of non-consensual decision 
making affecting people with mental disorders. 

The reasons for this, and the priority areas for attention, are set out in the report. We 
stand by the report’s conclusions. 

Some law reform is underway. The Mental Health (Care and Treatment) (Scotland) 
Act 2003 was recently amended by the Mental Health (Scotland) Act 2015. However, 
these were minor technical amendments, based on a report from 2009. 

A review of the place of learning disability and autism in the 2003 Act was recently 
announced, chaired by Andrew Rose, and the Government is committed to 
consulting in January 2018 on reforms to the Adults with Incapacity Act. We 
welcome these reviews. However, it is vital that law reform does not proceed by 
piecemeal amendments of individual Acts, but is done in a long term and joined up 
manner. 

                                                           
1
 http://www.mwcscot.org.uk/media/371023/scotland_s_mental_health_and_capacity_law.pdf  

http://www.mwcscot.org.uk/media/371023/scotland_s_mental_health_and_capacity_law.pdf
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We also note that a review has been established of the English Mental Health Act2. 
Although the 2003 Act is superior in many respects to the English Act, some of the 
same concerns apply here, including rising rates of detention and stakeholder 
concerns that some processes relating to the act are out of step with a modern 
mental health system. 

Our principal concerns about the current law can be summarised as follows. 

The law is not compatible with the Convention on the Rights of Persons with 
Disabilities 

The Scottish Government has committed to full implementation of the UN 
Convention on the Rights of Persons with Disabilities (CRPD). The UN Committee 
responsible for the CRPD has criticised the UK’s current legislative framework, as 
still allowing substitute decision making and forcible treatment on the grounds of 
mental disability, which the Committee regards as a breach of the Convention. 

We accept that the approach of the Committee is a radical one, and no country in the 
world currently meets the standards it sets. However, even on a more conservative 
reading of the UN Convention, there is little doubt that the current law does not fully 
comply. A detailed analysis of the AWI Act by the Essex Autonomy Project3 set out a 
number of reforms that would need to be made to make the AWI Act compliant. 
These are generally about ensuring greater respect for the will and preference of 
people who are made subject to the AWI Act. 

There has not been a similarly thorough review of the 2003 Act, but there is good 
reason to suppose that it is not fully compliant with the CRPD. The whole basis of 
the Act is that the liberty and autonomy of people with a mental disability can be 
removed in a way which cannot be done for people without a mental disability. From 
the perspective of the CRPD, this is discriminatory.  

The issues we set out below regarding the ECHR and the balance between the 
rights of the state and of the individual are also relevant in considering whether the 
2003 Act complies with the CRPD. 

There is also increasing pressure from other human rights bodies for action on 
mental health law. Examples include the recent report of the UN Special Rapporteur4 
and a report of the UN sub-committee on the prevention of torture regarding 
treatment without informed consent5. Both of these reports set out expectations for 
modern human rights based practice which the 2003 Act may not meet. 

The law may not comply with the European Convention on Human Rights 

There has not yet been a successful ECHR challenge to the 2003 Act or the AWI 
Act, but developing case law means that a future challenge is more likely.   

                                                           
2
 The terms of reference are at https://www.gov.uk/government/publications/mental-health-act-

independent-review/terms-of-reference-independent-review-of-the-mental-health-act-1983  
3
 https://autonomy.essex.ac.uk/resources/eap-three-jurisdictions-report/  

4
 https://documents-dds-ny.un.org/doc/UNDOC/GEN/G17/076/04/PDF/G1707604.pdf?OpenElement  

5
 https://documents-dds-ny.un.org/doc/UNDOC/GEN/G16/011/96/PDF/G1601196.pdf?OpenElement  

https://www.gov.uk/government/publications/mental-health-act-independent-review/terms-of-reference-independent-review-of-the-mental-health-act-1983
https://www.gov.uk/government/publications/mental-health-act-independent-review/terms-of-reference-independent-review-of-the-mental-health-act-1983
https://autonomy.essex.ac.uk/resources/eap-three-jurisdictions-report/
https://documents-dds-ny.un.org/doc/UNDOC/GEN/G17/076/04/PDF/G1707604.pdf?OpenElement
https://documents-dds-ny.un.org/doc/UNDOC/GEN/G16/011/96/PDF/G1601196.pdf?OpenElement
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We already know that the processes of guardianship and powers of attorney under 
the AWI Act may not meet the requirements of article 5 of the ECHR in respect of 
deprivation of liberty. We hope that this will be addressed in the forthcoming 
consultation.  

The 2003 Act allows in some circumstances for forcible treatment to be given as a 
consequence of detention, and without prior judicial authorisation. This particularly 
applies to short term detention for up to 28 days. This may be difficult to justify 
following the decision of the European Court in X v Finland.6 

The Act also allows for forcible treatment to be given to detained patients, even 
where they are judged capable of making a treatment decision. There is a risk that 
this would be found to be discriminatory and in breach of Article 8 of the ECHR. 

The balance between the power of the state and the rights of patients is not 
being fulfilled in practice 

One of the defining features of the 2003 Act and AWI Act is that they were based on 
principles; including that interventions should be for the benefit of the affected 
person, and should be the least restrictive option. Both acts also relied very heavily 
on the role of the local authority mental health officer (MHO) as a safeguard. 

The 2003 Act also established a vital principle of reciprocity – that if the state is to 
interfere with someone’s liberty, it owes a duty to that person to provide appropriate 
care and treatment, in line with these wider principles. 

In support of that, the 2003 Act introduced important safeguards, including a legal 
right to advocacy, and specific duties on local authorities (sections 25-27) to provide 
after-care, accommodation, support for employment and so on. It also introduced a 
provision that tribunals could hold the NHS and local authorities to account through 
their power to make a ‘recorded matter’ specifying measures which should be taken 
to ensure that the principles were upheld. 

Over the last ten years, the use of both Acts has greatly increased7, and there is 
evidence that the safeguards have been eroded.   

The Commission has frequently come across cases where the tribunal has made a 
recorded matter that a patient should be moved from detention to a community 
setting, but this has not happened, and detention is repeatedly renewed for lack of a 
better alternative. We are also concerned that local authorities are not sufficiently 
aware of their duties under sections 25-27. 

We have reported on the decreased input of MHOs in emergency detention8, and in 
providing social circumstances reports in longer term detention. There is also 
evidence that there is insufficient capacity to provide MHO reports for the AWIA Act 
and to effectively supervise welfare guardianship.  

                                                           
6
 [2012] M.H.L.R. 318 

7
 See the MWC AWI and MHA monitoring reports for 2016-17, available at 

http://www.mwcscot.org.uk/publications/statistical-monitoring-reports/  
8
 http://www.mwcscot.org.uk/media/321062/edc_report_2016.pdf  

http://www.mwcscot.org.uk/publications/statistical-monitoring-reports/
http://www.mwcscot.org.uk/media/321062/edc_report_2016.pdf
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The MHO role was developed on the basis that a local authority officer was 
completely separate from and could act as a check on health professionals. This is 
more problematic following health and social care integration. 

We welcome the fact that the Scottish Government is considering how to give 
greater effect to human rights, particularly social and economic rights, in law and 
policy. The 2003 Act and AWI Act were early examples of this approach, but we 
need to learn and apply the lessons of the last ten years for those rights to be fully 
delivered. 

Having three separate but overlapping Acts creates practical difficulties and 
may no longer be ethically justified 

Northern Ireland has recently replaced outdated mental health and incapacity law 
with a single law – the Mental Capacity Act (Northern Ireland) 2016. There are strong 
arguments in favour of this unified approach, including 

- It promotes non-discrimination and parity of esteem between physical and 
mental conditions  

- It is more likely to be compliant with the UNCRPD 
- It can make the law more consistent and clear in relation to problem areas 

such as 
 The treatment of physical conditions which are related to mental 

disorder 
 Public bodies using one Act to get round the requirements of another 

Act 
 The use of force and restraint 
 The investigation of abuse or inappropriate use of powers 
 Access to support for decision making. 

If Scotland is to regain the position it held at the beginning of the last decade as a 
world leader in rights based mental health and incapacity law, this is the direction it 
needs to take. That would require a comprehensive approach to reform, as was 
adopted in Northern Ireland through the Bamford Review which led to the new Act.  

We will be happy to supply further information on any of these points 

 



PE1667/F 
Scottish Human Rights Commission submission of 5 December 2017 
 
Thank you for your letter of 7 November 2017. The petition raises a number of 
issues, including covert medication, chemical restraint and forcible treatment.  
From a human rights perspective, these all concern the question of non-
consensual treatment.  We address, in our response, recent developments on 
non-consensual treatment in human rights standards, which have a bearing on 
the question of review of mental health and incapacity legislation, together with 
our views on the priorities for action. 
 
We have previously called for a comprehensive review of the framework 
regarding non-consensual care and treatment to reflect supported decision-
making in our response to the Scottish Government’s consultations on the Mental 
Health Strategy and on the Scottish Law Commission Report on Adults with 
Incapacity, and in reporting to the UNCRPD Committee as part of the UK 
Independent Monitoring Mechanism. 
 
Recent developments 
 
First and foremost, the Scottish Human Rights Commission (‘the Commission’) is 
concerned about whether mental health and incapacity legislation enables 
people subject to these measures to enjoy their human rights in actual practice.  
The Commission is therefore concerned about the continually rising levels of  
 
both compulsory mental health treatment and guardianship since the Mental 
Health (Care and Treatment)(Scotland) Act 2003 (the MHA) and the Adults with 
Incapacity (Scotland) Act 2000 (the AWIA) were introduced1.  We share the 
Mental Welfare Commission’s concerns about the increasing use of emergency 
detention, which carries with it fewer safeguards for the individual’s rights.  We 
believe these figures indicate a need for reflection as to how well the legislation is 
serving those it aims to serve.   
 
In addition, there have been a number of developments since the passage of the 
MHA and AWIA which indicate reason for review.  It is worth noting that the Adult 
Support and Protection (Scotland) Act 2007 (ASPA) also interacts with these 
pieces of legislation and merits consideration. 
 

                                                 
1 . MWC (2017) Mental Health Act Monitoring 2016-17 
http://www.mwcscot.org.uk/media/387603/mental_health_act_monitoring_report_2016-17.pdf  
and MWC (2017) Adults with Incapacity Act Monitoring Report 2016-17 
http://www.mwcscot.org.uk/media/389068/awi_monitoring_report_2016-17.pdf  

http://www.mwcscot.org.uk/media/387603/mental_health_act_monitoring_report_2016-17.pdf
http://www.mwcscot.org.uk/media/389068/awi_monitoring_report_2016-17.pdf


European Court of Human Rights - X v Finland2 
 
The position of the European Court of Human Rights has long been that medical 
treatment which is imposed without consent will not amount to a violation of the 
right to inhuman and degrading treatment (Article 3 ECHR) if it is a “medical 
necessity” 3.   However, more recently, in X v Finland, the Court considered 
involuntary treatment as an interference with the right to private and family life 
(Article 8 EHCR), separately from the question of detention.  This case raises 
questions as to whether Short Term Detention Certificates and Compulsory 
Treatment Orders under the MHA contain sufficient safeguards around the 
question of involuntary treatment as opposed to the question of detention in 
hospital.   
 
The Court said  
 
“The Court considers that the forced administration of medication represents a 
serious interference with a person’s physical integrity, and must accordingly be 
based on a “law” that guarantees proper safeguards against arbitrariness. In the 
present case such safeguards were missing. The decision to confine the 
applicant for involuntary treatment included an automatic authorisation to 
proceed to forcible administration of medication if the applicant refused the 
treatment. The decision-making was solely in the hands of the doctors treating 
the patient, who could take even quite radical measures regardless of the 
applicant’s wishes. Moreover, their decision-making was free from any kind of 
immediate judicial scrutiny: the applicant did not have any remedy available  
whereby she could require a court to rule on the lawfulness, including 
proportionality, of the forced administration of medication, or to have it 
discontinued.  On these grounds the Court finds that the forced administration of 
medication in the present case was implemented without proper legal 
safeguards.”4 
 
The Court therefore determined that involuntary treatment (the forced 
administration of medication) does not follow from detention.  Rather, there must 
be separate substantive and procedural safeguards.  At present, the MHA 
permits treatment, with the use of force, for patients who refuse treatment or who 
are incapable of giving consent (whether they object or not), where it is 
considered by the Responsible Medical Officer to be in their “best interests”5.  
This may present the same pitfalls as were found in X v Finland, however, it has 
not yet been determined by a court. 
 
 

                                                 
2 [2012] M.H.L.R. 318 
3 Herczegfalvy v Austria (1993) 15 E.H.R.R. 437 
4 Para 220 
5 Section 242 2003 Act 



UN Convention on the Rights of Persons with Disabilities (CRPD) - General 
Comment No.1 
 
The UK is a signatory to the CRPD and the Scottish Parliament must observe 
and implement such international treaty obligations6. 
 
The UN Committee on the Rights of Persons with Disabilities, which interprets 
the Convention, has published a General Comment7 on the right to equal 
recognition before the law (Article 12).  It states that legal capacity cannot be 
denied on the basis of disability (as this would constitute discrimination) and that 
decision-making must be supported not substituted.  This requires that all forms 
of substitute decision-making be abolished and replaced with regimes for 
supported decision-making.  This expressly includes regimes of guardianship 
and involuntary mental health detention and treatment.   
 
The UK, including Scotland, was reviewed by the CRPD Committee in August 
2017.  The Committee recommended in their Concluding Observations: 
 
“…that the State party, in close consultation with organisations of persons with 
disabilities, including those representing persons from black and minority ethnic 
groups and in line with the Committee’s general comment no. 1 (2014), abolish 
all forms of substituted decision-making concerning all spheres and areas 
of life by reviewing and adopting new legislation in line with the Convention 
to initiate new policies in both mental capacity and mental  
 
health laws. It further urges the State party to step up efforts to foster research, 
data and good practices of, and speed up the development of supported 
decision-making regimes.” [emphasis added] 
 
While the more absolute aspects of the CRPD Committee’s General Comment 
have been controversial, it is clear that it will be necessary to shift as much as 
possible towards systems built around support for disabled people in exercising 
choice and autonomy.   
 
The UN’s Special Rapporteur on the right to health recently considered this issue 
taking into account both the CRPD position, the views of medical professionals 
and those with lived experience8.  His recommendations are a useful and 
measured summary of the priorities for action, which we consider could be 
instructive in the Scottish context.  He recommends five concrete actions: 
 

a) Mainstream alternatives to coercion in policy with a view to legal reform;  

                                                 
6 s.7(2) Sch.5 Scotland Act 1998 
7 General comment No. 1 (2014) https://documents-dds-
ny.un.org/doc/UNDOC/GEN/G14/031/20/PDF/G1403120.pdf?OpenElement  
8 https://documents-dds-
ny.un.org/doc/UNDOC/GEN/G17/076/04/PDF/G1707604.pdf?OpenElement  

https://documents-dds-ny.un.org/doc/UNDOC/GEN/G14/031/20/PDF/G1403120.pdf?OpenElement
https://documents-dds-ny.un.org/doc/UNDOC/GEN/G14/031/20/PDF/G1403120.pdf?OpenElement
https://documents-dds-ny.un.org/doc/UNDOC/GEN/G17/076/04/PDF/G1707604.pdf?OpenElement
https://documents-dds-ny.un.org/doc/UNDOC/GEN/G17/076/04/PDF/G1707604.pdf?OpenElement


b) Develop a well-stocked basket of non-coercive alternatives in practice;  
c) Develop a road map to radically reduce coercive medical practices, with a 

view to their elimination, with the participation of diverse stakeholders, 
including rights holders;  

d) Establish an exchange of good practices between and within countries; 
e) Scale up research investment and quantitative and qualitative data 

collection to monitor progress towards these goals.  
 
Existing recommendations 
 
A number of recommendations have already been made in Scotland, regarding 
changes which would be required to address these issues and to achieve CRPD 
compliance. 
 
Essex Autonomy Project ‘Three Jurisdictions Report’ 
 
The Essex Autonomy Project (in which the Commission participated) is a 
research project considering recommendations to reform mental capacity 
legislation in order to achieve CRPD-compliance, across the three jurisdictions of 
the UK.9  Recommendations for legislative reform include: 

 operating with “the rebuttable presumption that effect should be 
given to the person's reasonably ascertainable will and preferences, 
subject to the constraints of possibility and non-criminality. That 
presumption should be rebuttable only if stringent criteria are satisfied.  
 
 
Action which contravenes the person's known will and preferences should 
only be permissible if it is shown to be a proportional and necessary 
means of effectively protecting the full range of the person's rights, 
freedoms and interests.” 

 Incorporating an attributable duty to undertake all practicable steps 
to determine the will and preferences of persons with disabilities in 
applying any measure designed to respond to impairments in that 
person’s capabilities. 

 Expanding the scope of statutory requirements regarding the 
provision of support to encompass support for the exercise of legal 
capacity, not simply support for communication10  

 Statutory provisions regarding support in the exercise of legal 
capacity must be attributable.  The AWIA does not expressly state that 
support must be offered and evidenced prior to the consideration of any 
intervention, nor are there any specifically attributable duties to provide 
support. 

                                                 
9 The Essex Autonomy Project, Three Jurisdictions Report, 6 June 2016, 
http://autonomy.essex.ac.uk/eap-three-jurisdictions-report  
10 as the Adults with Incapacity (Scotland) Act 2000 s1(6)) currently provides 

http://autonomy.essex.ac.uk/eap-three-jurisdictions-report


 Principal mental capacity/adult incapacity legislation should be 
structured to ensure that provisions and procedures necessary to ensure 
CRPD compliance apply throughout the legal system, and not only to 
measures relating to the exercise of legal capacity contained within the 
principal legislation. 

 
The report also recommends strengthening the role of existing supported 
decision-making mechanisms, such as independent advocacy and powers of 
attorney, with robust safeguards against abuse.   
 
Mental Welfare Commission and Napier University ‘Scotland’s Mental 
Health and Capacity Law: the Case for Reform’ 
 
We believe the Mental Welfare Commission will address, in their response, their 
detailed consideration of these matters in their joint report ‘Scotland’s Mental 
Health and Capacity Law: the Case for Reform11.  The report contains much 
cogent discussion and highlights a need to develop a plan for comprehensive 
reform, which we also consider a priority: 
 
“There should be a long-term programme of law reform, covering all forms of 
non-consensual decision making affecting people with mental disorders. This 
should work towards a coherent and non-discriminatory legislative framework 
which reflects UNCRPD and ECHR requirements and gives effect to the rights, 
will and preferences of the individual. Further, in accordance with Article 4(3)  
 
UNCRPD, persons with lived experience of mental disorder must be actively 
consulted in any reform process.” 
 
It is worth noting that recent legislation in Northern Ireland and the Republic of 
Ireland has attempted to do this, with the Northern Irish legislation drawing the 
framework together into a single Act. 
 
Work underway 
 
It is important to acknowledge that steps have been taken by the Scottish 
Government to respond to some of these areas and there is already a range of 
work underway.  We are aware that a commitment has already been made, in 
the Mental Health Strategy 2017-2027, to review AWIA legislation to fully reflect 
the requirements of the CRPD, with particular emphasis on provision of 
supported decision-making, addressing issues around deprivation of liberty and 
the interaction of AWIA legislation with the legislation on mental health and adult 
support and protection.  We are also aware of the separate review of the 
inclusion of learning disability and autism in the MHA.  We support these reviews, 
however, we believe the task of achieving contemporary human rights standards 
in this area requires broader, concerted action across the legislative framework. 
                                                 
11 http://www.mwcscot.org.uk/media/371023/scotland_s_mental_health_and_capacity_law.pdf  

http://www.mwcscot.org.uk/media/371023/scotland_s_mental_health_and_capacity_law.pdf


 
In summary, taking both the developments in human rights standards and the 
existing work into account, the Commission is of the view that the time has come 
for a review of the framework for non-consensual care and treatment, to reflect 
the principle of supported decision-making.   
 
The Commission believes that the following areas should be priorities for action: 

 Set out a road map for reform of the full legislative framework (the MHA, 
AWIA and the ASPA), with the participation of people with lived 
experience 

 Ensure supported decision-making is at the heart of AWIA reform already 
underway 

 Coordinate the existing/proposed reviews in line with CRPD, with the aim 
of achieving supported decision-making.  

 Devote resources to exploring supported decision-making in practice 
 Implement the five actions proposed by the Special Rapporteur on the 

Right to Health. 
 



PE1667/G 
Minister for Mental Health submission of 5 December 2017 
 

Thank you for your recent letter which seeks the Scottish Government’s view on 
petition PE1667. 

The petitioner would like “the Scottish Government to conduct a review of all our 
mental health and incapacity legislation and when doing so take account of recent 
developments in international human rights law.” 

Scottish mental health and incapacity legislation is based on rights and principles.  
Our legislation is compliant with the Convention and has never been found, in part or 
in whole, by the European Court of Human Rights to be incompatible with the 
Convention.   

The Mental Health strategy 2017-2027 recognises as a theme the importance of 
human rights and as part of this, has committed to actions around reviewing various 
aspects of mental health and incapacity legislation use in Scotland. 

It may interest the committee to know about some work to review this legislation 
which is already underway.  The Scottish Government is working with partners 
including the Mental Welfare Commission, the Office of the Public Guardian and 
professional and human rights bodies to develop changes to the Adults with 
Incapacity Act (2000) in relation to deprivation of liberty, and to assess compliance 
with UN Convention on the Rights of Persons with Disabilities.   

A full public consultation on reform of the AWI legislation, including changes around 
the use of guardianship orders, will be launched next year.  

We are also taking forward a review to consider how the provisions of the 2003 Act 
fulfil the needs of people with learning disability and autism.  Mr Andrew Rome has 
been appointed as Chairperson to take forward this review. There has been 
considerable debate and no clear consensus about the provisions of the 2003 Act in 
relation to people with learning disability and autism.  The Scottish Government 
committed to undertake this review and placed an emphasis on engaging widely, so 
that the real issues can be fleshed out and considered.  There has been an 
extensive scoping exercise for this review and Mr Rome will take this forward, 
engaging with a broad range of stakeholders and seldom heard groups. 

The Scottish Government is committed to creating a modern, inclusive Scotland 
which protects, respects and realises internationally recognised human rights, and is 
working with the whole of Scottish society to deliver a shared vision for a Scotland 
where everyone can live a life of human dignity. The Scotland Act 1998 requires that 
all Scottish Parliament legislation and all acts of members of the Scottish 
Government must be compatible with the European Convention on Human Rights 
and Fundamental Freedoms(“the Convention”). In addition, the Human Rights Act 
1998 ensures that every public authority in Scotland is obliged to act compatibly with 
the Convention and enables human rights cases to be taken in domestic courts 

 

 



Our mental health legislation promotes patients’ rights and provides safeguards.  
The Mental Health (Care and Treatment) (Scotland) Act 2003 (“the 2003 Act) 
provides for support to patients in expressing their will and preferences.  The 
principles include that any function should be carried out for the maximum benefit of 
the patient, with the minimum necessary restriction on the freedom of the patient and 
having regard to the views of the patient.   

The bulk of provisions of the Mental Health (Scotland) Act 2015 (“the 2015 Act”) 
came into force this year.  The 2015 Act strengthens measures in the 2003 Act 
which promote support for decision making.  For example, any person with a mental 
disorder has the right to support from an independent advocate, and the 2015 Act 
requires reporting from Local Authorities and Health Boards on how they are fulfilling 
their statutory duty to secure independent advocacy services.  The 2015 Act also 
promotes support for decision making, amending the right to appoint a named 
person to represent interests and promoting the right to make an advance statement 
on treatment choices. 

These are important and interconnected pieces of work which will address issues 
that are affecting the lives of those with incapacity and mental disorder.  It would be 
inappropriate to consider wider changes to legislation until these key pieces of work 
have reached conclusions.   

We want to protect and promote the rights of people while they are unwell and 
ensure they have access to effective and efficient treatment.  Therefore only when 
the views, findings and recommendations arise from this important  work will we be 
able to consider the provisions contained within our mental health and incapacity 
legislation and determine how best to proceed.   

 

 

 

 

 

 

  



PE1667/H 
Petitioner submission of 18 February 2018 
 
Both the MWC (PE1667/E) and the SHRC (PE1667/F) made reference to a decision of 
the European Court of Human Rights which has relevance the 2003 Mental Health Act, 
namely that in the 2012 case of X v Finland. The Court found that the forced 
administration of medication was a serious interference with people's physical integrity, 
something protected under Article 8 ECHR. Another relevant judgment is that in the 
2012 case of Gorobet v Moldova: forced treatment which had not been shown to be a 
medical necessity could amount to at least degrading treatment, something  prohibited 
under Article 3 ECHR. In this connection, there should be concern that, under the 2003 
Act, individuals who have been detained on the basis of a short-term detention 
certificate can be subjected to forced treatment before they have had an opportunity to 
appeal and hence before it had been established that the forced treatment was a 
medical necessity. It should be noted that both the MWC and the SHRC draw attention 
to the lack of sufficient safeguards covering short-term detention  
 
It should be further noted that the MWC and the SHRC are both of the opinion that the 
2003 Act is not fully compliant with the Convention on the Rights of Persons with 
Disabilities (CRPD). This is a matter which deserves careful scrutiny since the Scotland 
Act requires Scotland to observe and implement the UK's international treaty obligations 
of which the CRPD is one. Further, the SHRC has pointed out that the UK, including 
Scotland, was reviewed by the CRPD Committee in August 2017 and that this 
Committee recommended the adoption of "new legislation in line with the 
Convention to initiate new policies in both mental capacity and mental health 
laws". 
 
Although the Scottish Government has given an undertaking to assess the compliance 
of the Adults with Incapacity Act with the CRPD it has given no such undertaking with 
respect to the 2003 Act. It is obvious, however, that the 2003 Act completely fails to give 
the concept of legal capacity the importance now required by virtue of Article 12 CRPD: 
the SIDMA test of capacity in the 2003 Act is totally inadequate in this respect. 
 
The Scottish Government in its submission (PE1667/G) ignores the relevance of the 
CRPD to mental health legislation.  Instead it provides some details of the principles 
upon which the 2003 Act is based, no doubt trying to give the impression that this Act 
contains adequate safeguards against human rights violations. However, the 
submission makes no reference to recent and relevant case-law of the European Court 
of Human Rights. Nor does the submission acknowledge that the 2003 Act is not always 
implemented in accordance with the principles set out in Part 1. Some of the evidence 



that this is so is contained within submissions PE1667/B,C and D: each of those 
submissions describes involuntary treatment which certainly breached Article 8 ECHR 
and probably breached Article 3 also. (A definition of inhuman and degrading treatment 
was provided by the European Court of Human Rights in the 2002 case of Pretty v U.K.) 
There can be little doubt that the way in which the three individuals in question were 
treated not only caused them great distress and suffering but also was a major factor in 
causing them to die as early as they did.  
   
Note should also be taken of Anne Greig's submission PE1667/A even though this 
refers to her experience when she was forcibly injected with drugs under the provisions 
the 1984 Act. The circumstances were such that there can be little doubt that this action  
breached Articles 3 and 8 ECHR. In addition, note should be taken of the fact that her 
life was endangered when prescribing guidelines were ignored when she was forcibly 
injected with those drugs. Regrettably not all psychiatrists began to take greater care 
when the 2003 Act was implemented. The Scottish Government should note that Article 
1 ECHR requires it to secure to everyone within its jurisdiction the rights and freedoms 
defined in Section 1 ECHR. The safeguards in the 2003 Act, even as amended in 
2015, are insufficient to ensure that the Convention rights of involuntary patients, 
including the right to life, are protected. 
 
Another noteworthy point in Anne Greig's submission is her observation that, because 
of a lack of objective tests, the diagnoses of mental disorders can be incorrect. This fact 
is borne out by the evidence provided by Judith Gilliland in submisssion PE1667/C. In 
this it is stated that after the death of her son, Joe, an independent psychiatrist reported 
that he was not satisfied with the diagnosis of schizophrenia that had led to Joe being 
subjected to the forced treatment which he had found intolerable. It should be noted that 
the 2003 Act is based on the false premise that approved medical practitioners are 
never mistaken in their diagnosis of a mental disorder or in their judgment of whether 
forced treatment is a medical necessity. In my submission PE01667/B I made reference 
to the case of Mrs A. In this case the diagnosis of a psychotic symptom seemed to be 
correct, but the assumption that the forced treatment to which she was subsequently 
subjected was a medical necessity was undoubtedly mistaken. The fact that mental 
health tribunals authorised this treatment merely demonstrates that these do not provide 
an effective safeguard for involuntary mental health patients. 
 
Although the Scottish Government's submission makes no explicit reference to the 
CRPD it does state that "The 2015 Act strengthens measures in the 2003 Act which 

promote support for decision making". This statement might be intended to give the 
impression that the 2003 Act, as amended, now provides the support which persons 
with disabilities may require in exercising their legal capacity as per Article 12.3 CRPD. 



However in practice, involuntary patients being treated under the provisions of the 2003 
Act cannot exercise their legal capacity since any of their attempts to refuse treatment 
are normally ignored. Further, section 242 of the 2003 Act explicitly permits the 
responsible medical officer to forcibly treat an involuntary patient who is capable of 
consenting but who does not consent! The MWC suggests that such action might 
breach Article 8 ECHR. 
 
In order to provide more effective safeguards, Scottish mental health and incapacity 
legislation should be amended in line with the CRPD. The desirability of replacing 
substitute decision-making by supported decision-making is clear from the evidence 
contained in submissions PE1667/B, C and D. Had the patients to which reference has 
been made in those submissions been permitted to decide, with support if requested, 
whether to consent to the treatment considered necessary by the health professionals 
then they and their close relatives would have been spared much distress. It should also 
be noted that the much vaunted basic principles of the 2003 Act were disregarded when 
decisions were made about the treatment of those patients: account was clearly not 
taken of their wishes or feelings nor of the views of relevant others; the patients were 
not provided with the information and support that would enable them to make decisions 
about their care; the decisions made about their care were clearly not those which 
would be of the maximum benefit to them. In spite of the passage of the 2003 Act, many 
psychiatrists seem to have continued acting as they had done under the 1984 Act. 
 
If it were agreed that Scottish mental health and incapacity legislation should be 
amended in line with the CRPD then the Mental Capacity Act (Northern Ireland) 2016 
should be studied since account was taken of the CRPD when that Act was formulated. 
Further, that Act goes some way towards removing the stigma associated with having a 
mental disorder by putting the treatment of mental disorders on a par with the treatment 
of physical disorders. 
 

The Scottish Government might not be implacably opposed to there being a wide review 
of Scottish mental health and incapacity legislation, but does seem to be reluctant to 
agree to one being carried out in the near future. However under present legislation, 
numerous individuals are being subjected to treatment which is at least degrading and 
some individuals are dying prematurely as a result. Given this situation, it is desirable 
that a wide review be carried out at the earliest possible opportunity. Perhaps the Health 
and Sport Committee should be invited to consider whether the review of the place of 
learning disability and autism in the 2003 Act should be widened as suggested in 
section 6.11 of the findings from the scoping exercise carried out by the MWC and the 
SCLD in 2016. There it is observed that "It was not within the remit of this scoping study 

to consider whether there should be a wider review of all mental health and incapacity 



law, as this study was focused on the Ministerial commitment given in June 2015. 

However, it is striking how often the issue was raised. The Mental Welfare Commission 

is on record as saying that the entire legislative framework for non-consensual care 

requires a comprehensive review. Whether a wider review happens is a matter for the 

Scottish Government; however, the Government has now proposed a review of 

incapacity legislation in 2016-2018, as well as the review in relation to learning disability 

and autism in the 2003 Act. We believe these two reviews need to be part of a coherent 

and joined up process, since any change in one Act is bound to impact on the other". 

Concluding remarks 
1.  In its submission, PE1667/G, the Scottish Government stated that it would be 
"inappropriate to consider wider changes to legislation" until the two reviews referred to 
above "have reached conclusions". On the contrary, it might be inappropriate not to 
incorporate these two reviews into the wider review which so many are calling for.  
2. In the Guardian of 22 January 2018 there appeared an article entitled "Law Society 
urges end to enforced medical treatment of vulnerable people". According to the article, 
the submission by the Law Society was in response to a review of the (English) Mental 
Health Act launched by Theresa May in a recent party conference speech. 
3. The Law Commission has produced 47 recommendations concerning the reform of 
mental health legislation in England. Recommendation 39 is 
"The UK Government and the Welsh Government should review mental health law in 

England and Wales with a view to the introduction of a single legislative scheme 

governing non-consensual care or treatment of both physical and mental disorders, 

whereby such care or treatment may only be given if the person lacks the capacity to 

consent." 

 

It is to be hoped that the Scottish Parliament will take due note of this and the other 46 
recommendations of the Law Commission and that it will also agree that the appropriate 
test of capacity should be either that recognised by the courts or that contained within 
the BMA consent guidance. 

 

    

 

 



PPC/S5/18/4/14 
 

Public Petitions Committee 

4th Meeting, 2018 (Session 5)  

Thursday 22 March 2018 

PE1669: Independent Vaccine Safety Commission 
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Petitioner Bill Welsh 

Petition 
summary 

Calling on the Scottish Parliament to urge the Scottish Government to 
establish an independent vaccine safety commission. 

Webpage parliament.scot/GettingInvolved/Petitions/PE01669 

 

Introduction 

1. This is a continued petition that was last considered on 21 September 2017. At 
that meeting, the Committee agreed to write to the Scottish Government, the 
Joint Committee on Vaccines and Immunisation and Health Protection 
Scotland.  
 

2. A response has been received from the Scottish Government and the 
petitioner. The Committee is invited to consider what action it wishes to take. 

Committee consideration 

3. The Scottish Government’s written submission clarifies that medicine safety is 
reserved to the UK Parliament and therefore the safety of all medicines, 
including vaccines used in Scotland, is monitored by the Medicines and 
Healthcare regulatory Products Agency (MHRA). Therefore, the Scottish 
Government has confirmed that it has no plans to set up an independent 
commission as called for in the petition.   
 

4. The Scottish Government’s written submission also addresses the claims made 
in the research which formed the basis of the petition as published in the 
International Journal of Vaccines and Vaccination by Antonietta Gatti and 
Stefano Montanari. 
 

5. The Scottish Government highlighted that the research was thoroughly 
reviewed1 by the European Medicines Agency (EMA), which is responsible for 
the scientific evaluation, supervision and safety monitoring of medicines in the 

                                                             
1 A summary of the EMA’s assessment can be found in a letter published in the BMJ  
http://www.bmj.com/content/356/bmj.j596/rr-0.  

http://www.parliament.scot/gettinginvolved/petitions/PE01669
http://www.bmj.com/content/356/bmj.j596/rr-0
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EU. The review concluded that the study had methodological flaws and did not 
provide evidence that the quality or safety of these vaccines is compromised in 
any way. The Scottish Government’s submission goes on to explain that— 

 
“Traces of many elements are present in the environment and are constantly 

being handled by the body and any suggestion of a link to auto immune 

disease and leukaemia through vaccination is unsubstantiated”.  

 

6. The petitioner responded by stating in his written submission that the research 
has been peer reviewed and that the authors of the research— 
 

 “…may have in their groundbreaking innovative approach and analysis 

identified the causes of inflammation in the human body, tissue toxicity, 

impaired muscle functionality, neurotoxicity and perhaps many of cancer’s 

causes…and should be applauded not vilified”. 

 

7. The petitioner remains of the view that in light of this research, the vaccination 
programme “must be suspended until all vaccines can be shown to be free from 
contamination, and safe, and it is imperative that an ‘independent’ vaccine 
safety commission be formed”. 

 
Conclusion 

8. The Committee is invited to consider what action it wishes to take. Options 
include — 

 To close the petition under Rule 15.7 of Standing Orders on the basis that 
medicine safety is a reserved matter and therefore the Scottish Government 
has no remit to set up an independent vaccine safety commission.    

 To take any other action the Committee considers appropriate. 

Clerk to the Committee 

Annexe 

The following submissions are circulated in connection with consideration of the 
petition at this meeting— 
 

 PE1669/A: Scottish Government submission of 30 October 2017 (20KB pdf)  

 PE1669/B: Petitioner submission of 29 November 2017 (337KB pdf)  

All written submissions received on the petition can be viewed on the petition 
webpage. 

http://www.parliament.scot/S5_PublicPetitionsCommittee/Submissions%202017/PE1669_A.pdf
http://www.parliament.scot/S5_PublicPetitionsCommittee/Submissions%202017/PE1669B__Petitioner_submission.pdf
http://www.parliament.scot/gettinginvolved/petitions/PE01669


PE1669: Independent vaccine safety commission 
Petitioner Bill Welsh 
Date 
Lodged 

18 August 2017 

Petition 
summary 

Calling on the Scottish Parliament to urge the Scottish Government to 
establish an independent vaccine safety commission. 

Previous 
action 

I have frequently requested a one-to-one meeting with the Health 
Minister (via my own MSPs) to no avail. I have also contacted the 
Chief Scientist’s Office in Scotland. 

I have spoken with countless politicians (MPs, MSPs, MEPs) and 
provided them with graphs and projections based on the Scottish 
Government’s own statistics revealing an astonishing rise in the 
number of children with Autistic Spectrum Disorder (ASD), Attention 
Deficit Disorder (ADHD) and Emotional and Behavioural disorder. 

I have submitted petitions to the Scottish Parliament regarding the 
subject of vaccines and their role in the alarming growth in 
neurological problems in children. 

I have also raised the profile of the issue by– 

 Holding a series of marches and demonstrations in Edinburgh, 
Glasgow and London, including visiting 10 Downing Street and 
speaking at many conferences on the issue in the UK;  

 Contributing to over 100 newspaper articles;  
 Appearing on TV and radio;  
 Personally funding a major research project (in the USA) into 

contamination in vaccines;  
 Publishing a peer reviewed hypothesis.  

 
Background 
information 

I am calling for this action in view of the recently peer-reviewed and 
published research that verified the presence of solid contaminants in 
human vaccines including lead, stainless steel, chromium, tungsten, 
platinum and many other metals and aggregates of metals that have 
been linked to autoimmune disease and leukemia. 

The background and basis of this petition is the recently published 
research in the International Journal of Vaccines and Vaccination by 
Antonietta M Gatti and Stefano Montanari. This can be found at: 
http://medcraveonline.com/IJVV/IJVV-04-00072.pdf 

 

http://medcraveonline.com/IJVV/IJVV-04-00072.pdf


 

St Andrew’s House, Regent Road, Edinburgh  EH1 3DG 

www.gov.scot 
  

 

 
PE1669/A 
Scottish Government submission of 30 October 2017 
 
 
Thank you for your letter of 22 September 2017 seeking the Scottish Government’s views on 
the action called for in Petition PE1669 namely; 
 

 whether the Scottish Government will establish an independent vaccine safety 
commission. 
 

It may be helpful if I begin by outlining the current vaccine safety arrangements in Scotland.  
Medicine safety is a reserved matter and as such the safety of all medicines, including 
vaccines, used in Scotland is monitored by the Medicines and Healthcare regulatory 
Products Agency (MHRA).  The MHRA is the expert body responsible for the safety of all 
medicines including vaccines across the UK.  If new evidence emerged which called into 
question the safety of any vaccines currently in use across the UK appropriate regulatory 
action would be taken.  As medicine safety is reserved to the UK Parliament, I can confirm 
that the Scottish Government has no plans to set up a commission as suggested by the 
petition. 
 
As the petitioner has raised his petition on the basis of an article by Gatti and Montanari, I 
feel it is also important to address the claims made within said article.  The article was 
thoroughly reviewed by the European Medicines Agency (EMA), which is responsible for the 
scientific evaluation, supervision and safety monitoring of medicines in the EU.  It was found 
that the study has methodological flaws and does not provide evidence that the quality or 
safety of these vaccines is compromised in any way.  Traces of many elements are present 
in the environment and are constantly being handled by the body and any suggestion of a 
link to auto immune disease and leukaemia through vaccination is unsubstantiated.  A 
summary of the EMA’s assessment can be found in a letter published in the BMJ – 
http://www.bmj.com/content/356/bmj.j596/rr-0. 
 

http://www.bmj.com/content/356/bmj.j596/rr-0


PE1669/B 
Petitioner submission of 29 November 2017 
 
All parties should read the scientific paper that stimulated this petition. It can be 
found at: http://medcraveonline.com/IJVV/IJVV-04-00072.pdf 
 
The government response (30/10/17) beggars belief.  A peer reviewed and 
published research paper indicates that vaccines and vaccine contamination may 
very well be the cause/s of countless health complications in children --and the 
government provides a typical knee jerk reaction—denial! What does it take for a 
government to recognise that the health of our people, particularly our children, is 
being endangered by a lack of discipline in the quality control processes in vaccine 
manufacture? 
  
Before I respond to the particular points raised in the government’s paper, allow me 
to point out that the authors of the scientific research (Gatti & Montanari) may have 
in their groundbreaking innovative approach and analysis identified the causes of 
inflammation in the human body, tissue toxicity, impaired muscle functionality, 
neurotoxicity and perhaps many of cancer’s causes! They should be applauded not 
vilified. 
                                                                                                                                  _________________________________ 

The solid contaminants identified as being in the vaccines examined using electron 
microscopy include: 
 
LEAD, STAINLESS STEEL, CHROMIUM, TUNGSTEN, PLATINUM,  TITANIUM, 
BISMUTH and MANY OTHER METALS and Aggregates of Metals. 
                                                                                    ___________        
The Scottish government’s response commences by pointing out that 
‘vaccination’ is a reserved matter. How convenient!  
 ‘Health’ is devolved but vaccination is reserved----to the ordinary citizen this 
appears, at best, contradictory. However, one point that this Petition attempts to 
make is that Westminster, be it the MHRA or the JCVI, has been negligent—--
vaccines are contaminated and the supervision of quality control has been sadly 
neglected.  
 
We are told in the government’s response that, in fact, it is the European Medicines 
Agency (EMA) which is ultimately responsible for vaccine safety!  
 
As evidence we are provided with a letter to the British Medical Journal (BMJ) from 
the EMA.  
 
(Note: 89% of the European Medicines Agency’s funding comes from the 
pharmaceutical industry). 
 
The letter is an example of the ‘shoot the messenger’ approach greatly favoured by 
the medical establishment when the subject of vaccine safety is raised. 
 
It’s a pity the Scottish government did not think it appropriate to provide as evidence 
to our elected politicians the subsequent letters also published in the BMJ, two from 

http://medcraveonline.com/IJVV/IJVV-04-00072.pdf


the authors of the research paper which stimulated this petition (Antonietta Gatti & 
Stefano Montanari).  
 
I will print the letters in full as the authors articulate the science better than I can: 
Many vaccines have tiny amounts of inorganic matter, investigation finds 
Letters to BMJ in response to the European Medicines Agency: 
 
From: Antonietta Gatti, National Council of Research of Italy. 
Stefano Montanari,Nanodiagnostics,Italy. 
 
“Attacks were in part expected, but we expected also that they would remain 
confined to science and fair play, and they would be confined especially in the 
interest of health, no matter what other interests are touched. 
We have worked with electron microscopes for over 40 years and, if only for a long 
experience, we know how to use them, so all the criticism on how we carry out our 
analysis is not only unfounded but also expressed without knowing and without 
checking our procedures. 
 
We started to analyze vaccines about 15 years ago using an electron-microscopy 
technique Dr. Gatti devised between the late Nineties and 2005, when she 
conceived and directed two EC research projects (Nanopathology and DIPNA). 
Of course, with our paper we did not mean to discredit nor did we have any interest 
in discrediting vaccines: we simply reported our data and consequences could not be 
our concern. So, the harangue in defense of the vaccination practice has nothing to 
do with our work. 
 
It is a fact, also confirmed by EMA (“The presence of minuscule trace amounts of 
certain inorganic particles in vaccines is not unexpected”), that vaccines contain 
inorganic particles not listed in the ingredients. It is also a fact that those particles, 
foreign bodies in all respects, are not supposed to be there and, in fact, they are not 
declared among the components of vaccines. And it is a further fact that, as far as 
nanopathology is concerned, quantity has a meaning quite different from that of 
classical toxicology, more complex and, in a way, definitely less important. On the 
other hand, indications on quantitative data can be obtained from the last table (no. 
of particles/20 microliters). We published the main concepts of nanopathology more 
than once (e. g., A.M. Gatti & S. Montanari – Nanopathology: the Health Impact of 
Nanoparticles – Pan Stanford Publishing 2008; and A.M. Gatti & S. Montanari – 
Case Studies in Nanotoxicology and Particle Toxicology – Academic Press Elsevier 
2015) and reading what we published could have prevented some clumsiness and 
misunderstanding. 
 
Saying that our technique “favours aggregation” is surprising, to say the least. How 
particles composed of stainless steel (iron, chromium and nickel) and other alloys, 
tungsten, lead, titanium, bismuth, barium, etc. can form allowing water to evaporate 
is something unknown to science and technology and should be explained. In 
addition, why those elements, which have nothing to do with vaccines, are there 
remains to be justified. 
As to the “lack of controls”, we confess we don’t understand its meaning. We carry 
out our analyzes according to all the golden rules of electron microscopy and there 



seemed to be no point in writing a technical manual of microscopy in the paper we 
published, taking the competence of our readers for granted. 
 
“…the manufacturing process for all parenteral preparations is designed to ensure 
that any such traces are kept within safe limits” and “The ANSM concluded that the 
amounts of any particles found were exceedingly low” are sentences that require 
some clarifications: What are those limits? For what particle size? For what 
composition? Where can those limits be found (e.g., EU standards and directives)? 
How were they calculated? 
 
When we published our paper, our only aim was to show that vaccines contain 
particulate pollutants that should not be there, and the refusal by the control 
authorities to do what science requires, i.e. to redo our analyzes, is disappointing. 
We would have rather believed to put the authorities in a position to have an 
additional evaluation criterion available, but evidently our effort and our intention 
were not appreciated. In any case, if the authorities prefer to consider foreign bodies 
in vaccines harmless (literature?), not worth being eliminated and even declared, it is 
something that does not concerns us. 
 
Of course we are available to perform our analyses in the presence of scientists of 
the supervisory authorities.” 
 
Antonietta Gatti 
International Fellow of the Societies of Biomaterials and Engineering  

And a second letter to the BMJ: 
Many vaccines have tiny amounts of inorganic matter, investigation finds 
 
From Antonietta Gatti,  
NationalCouncil of Research of Italy 
and Stefano Montanari, Nanodiagnostics, Italy. 

“The letter to the Editor of The BMJ (but not to us) from the EMA (Melania Carr) 
made it clear that they did not monitor final products, at least as far as vaccines are 
concerned. It looks evident that they do not check the needle of the syringe in which 
the vaccine is contained. The residues of stainless steel and tungsten we keep 
finding may be due, in fact, to the sharpening process needles undergo. Neither do 
they check whether the hens whose eggs are used to produce some vaccines are 
fed with contaminated feed. A possible source of contamination is air-conditioning 
ducts and filters installed in the production laboratories, and they did not check them. 
They do not check if inorganic/organic agglomerates formed in the vaccine batch 
and they do not consider the protein corona formed around inorganic particles whose 
effects are harmful to the body and not always predictable. 

 
All that along with the denial of evidence and the lack of will to carry out the 
necessary controls represents the abdication of EMA's mission. It is our opinion that 
problems are not solved by denying their existence but, at least, by confronting them 
in an objective way. The attitude taken by EMA appears counterproductive towards 



the public that, in this way, is growing more and more suspicious towards vaccines 
and controlling authorities”. 
 
Antonietta Gatti 
International Fellow of the Societies of Biomaterials and Engineering  
                                         ------------------------------------ 
Other letters in response to the research published in the BMJ can be found at: 
 
http://www.bmj.com/content/356/bmj.j596/rapid-responses 
There are 7 responses-all worth reading. 
 
Conclusion. 
It is clearly perfectly legitimate to question the safety of vaccines. Vaccination and 
vaccine safety is not inviolable, and the medical profession and their close 
colleagues in the pharmaceutical industry must not be allowed to continue their 
policies of denial and cover up. 
 
In view of the scientific evidence now reported the vaccination programme must be 
suspended until all vaccines can be shown to be free from contamination, and safe, 
and it is imperative that an ‘independent’ vaccine safety commission be formed. 

Note: The number of vaccines given to UK children has risen from 6 to 51 since 
1960. 

 

http://www.bmj.com/content/356/bmj.j596/rapid-responses
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